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PART I

 

Private Enforcement Regimes in General




Chapter 1

 

AN INTRODUCTION TO PRIVATE ENFORCEMENT REGIMES

NEXT TO PETITIONS by prisoners to be set free, job discrimination lawsuits are the single largest category of litigation in federal courts. Over the past decade or so, the annual number of such lawsuits averaged about 20,000.1 Two percent of these job discrimination suits were prosecuted by the federal government, while 98 percent were litigated by private parties. The enormous volume of privately prosecuted employment discrimination litigation has earned it a prominent role among poster children for the much-maligned “litigation explosion.”2 As one commentator recently put it, “[F]rom malpractice suits to libel actions, from job discrimination to divorce, litigation has become a way of life in the United States,” making it “the world’s most litigious society.”3 How did job discrimination litigation become a part of the American way of life?

A critical part of the answer concerns the way federal job discrimination statutes—the most important of which is the foundational Title VII of the Civil Rights Act of 1964—are written. The existence and extent of private litigation enforcing a statute is to an important degree the product of legislative choice over questions of statutory design.4 One need only consider two of the other largest federal interventions in the employment relationship—one before the CRA of 1964 and one after it—to drive this point home. While creating a wide array of rights for workers, neither the National Labor Relations Act of 1935 nor the Occupational Safety and Health Act of 1970 allowed private enforcement lawsuits for implementation. Instead, in those laws Congress opted for bureaucracy-centered enforcement regimes that empowered administrators to undertake investigations, hold hearings, and issue orders.

It is a legislative choice to rely upon private litigation in statutory implementation. And when Congress does choose to rely upon private litigation by including a private right of action in a statute, it faces a series of additional choices of statutory design concerning who has standing to sue, which parties will bear the costs of litigation, what damages will be available to winning plaintiffs, whether a judge or jury will make factual determinations and assess damages, and rules of liability, evidence, and proof that together can have profound consequences for how much or little private enforcement litigation will actually be mobilized. This book refers to this system of rules as a statute’s private enforcement regime.

While private plaintiff-driven civil rights litigation is so familiar a part of the American legal landscape that it has an air of inevitability, this approach to implementing job discrimination laws was not foreordained. To the contrary, a resolutely bureaucracy-centered approach to remedying job discrimination, founded upon administrative cease-and-desist authority rather than the private right to sue, actually represented the dominant model in 1964. Of twenty-eight states with fair employment practice laws in 1964, twenty-one used the administrative cease-and-desist model, four used only criminal and no civil sanctions, and three lacked enforcement provisions and were strictly voluntary.5 Only a single United States territory—Puerto Rico—used the enforcement model that Congress would ultimately follow in the job discrimination provisions in the CRA of 1964: statutory provision for private civil actions in court, with economic damages and attorney’s fee awards for winning plaintiffs.6 The dominance of private litigation enforcing federal job discrimination laws that we take for granted today, widely regarded as emblematic of America’s litigious “way of life,” was a remarkably anomalous departure in 1964. Why did it happen?

The answer to this particular policy history question, which is the focus of chapters 4 and 6, points to a conceptually broader argument taken up in this book about the large role of private litigation in the implementation of statutory policy in the United States. Legislators and the interest groups that influenced their behavior, with a high degree of self-consciousness, and centrally motivated by policy goals, constructed Title VII’s enforcement provisions with the objective of mobilizing private litigants to execute the enforcement function in court. As Senator James Abourezk (D-SD) would later put it, Title VII’s enforcement provisions were designed to provide for enforcement of the law “by enlisting private citizens as law enforcement officials.”7 The legislators who effectively deputized private litigants and their attorneys to enforce the law manifestly understood themselves to be facing a choice between building an authoritative bureaucratic enforcement apparatus on the one hand, and delegating enforcement to private litigants and courts on the other.

The legislative choice of private litigation over administrative power emerged from conflict between ideologically antagonistic interests, channeled through America’s fragmented political institutions, particularly the dynamic of legislative-executive competition for control of the bureaucracy. The structure of American political institutions decisively shaped the outcome in Title VII of the CRA of 1964, and in subsequent important civil rights laws expanding the role of private enforcement. A contention at the heart of this book is that America’s fragmented state structures drives legislative enactment of private enforcement regimes. In elaborating this argument the book draws extensively on political science literature on American courts in the regulatory process (particularly Robert Kagan, Shep Melnick, and Thomas Burke), rational choice institutionalism (particularly Terry Moe, and the collaborative work of McCubbins, Noll, and Weingast), and historical institutionalism (particularly the literature on American political development). The core of the institutional arguments operates along several dimensions that are briefly previewed here, and that are spelled out in detail in chapter 2, where the literatures that the book builds upon are laid out and integrated.

The first institutional relationship is by far the most central to the argument of the book, powerful in effect, and pivotal to explaining the steep rise in private enforcement litigation starting in the late 1960s, documented below. It is that conflict between Congress and the president over control of the bureaucracy, a perennial feature of the American state, creates incentives for Congress to bypass the bureaucracy and provide for enforcement via private litigation. This cause of private enforcement regimes has become much more significant to American public policy since the late 1960s, when divided party control of the legislative and executive branches became the norm and relations between Congress and the president became more antagonistic, a condition that was exacerbated by growing ideological polarization between the parties. These conjoint conditions of divided government and party polarization continued through the end of the twentieth century and into the beginning of the twenty-first. The book will argue that this legislative-executive ideological polarization is an important cause of a coincident explosion of private lawsuits enforcing federal statutes since the Nixon administration, and of the corresponding, and widely remarked, role of private litigants, lawyers, and judges in American policy.

Second, the many veto points that characterize America’s fragmented state structures render a very sticky status quo, making future amendments to a law, once passed, hard to accomplish. For reasons to be discussed in the next chapter, this sticky status quo creates an incentive for legislators and their interest group constituents to rely upon private enforcement regimes, which provide a form of auto-pilot enforcement, via market incentives, that will be difficult for future legislative majorities, or errant bureaucrats pursuing their own goals, to subvert. Third, the same veto-point-ridden institutional environment often necessitates compromising with many gatekeepers, which frequently entails scaling back ambitious policy proposals, and this institutional environment favors privatizing the enforcement function as opposed to administrative state-building. Before these institutional arguments are set forth in chapter 2, it is necessary first to establish that private enforcement regimes, as a policy instrument, are a critical component of American regulatory state capacity.

PRIVATE STATUTORY LITIGATION AND REGULATORY STATE CAPACITY

Legislators’ construction of statutory private enforcement regimes has deep and underexplored implications for American regulatory state capacity. “State capacity” refers simply to the state’s capacity to effectively implement its policy choices.8 “Regulation,” as used here, to borrow a definition from Christopher Foreman, refers to “any governmental effort to control behavior by other entities, including small business firms, subordinate levels of government, or individuals.”9 Regulatory state capacity thus refers to the state’s capacity to successfully implement its efforts to control the behavior of other entities.

Owing largely to the concepts and categories used to measure state capacity, scholars in political science and comparative political sociology have failed to adequately grasp private enforcement litigation as a form of state intervention. “State-centered” scholars have tended to operate within a narrow and executive-centered conception of what the state is. “State centered regimes,” explains James Q. Wilson, “are executive-centered regimes, and executive-centered regimes are dominated by their bureaucracies … [and] mak[e] the administrative apparatus the center of official action.”10 Drawing implicitly upon the Weberian ideal of the modern state, this conceptual framework for studying state capacity has tended to privilege (1) the number of bureaucratic personnel, (2) the degree of their organizational centralization, and (3) the state’s capacity to extract resources, as the axial measures of state capacity.11 These dimensions of bureaucracy, according to Theda Skocpol, are the “universal sinews of state power.”12

Against this Weberian template, the scholarly literature on the American state has found it to be sorely wanting—a “weak state” as compared to the Weberian model of a “strong state,” most closely instantiated in France or Prussia. In assessing this scholarly literature, Ira Katznelson observes that the American state has been “widely portrayed as weak, amateur, decentralized, negligible.”13 William Novak, likewise, has observed more broadly that American social scientists and historians have represented the American state as “something not quite fully formed, … something less, something laggard, something underdeveloped when compared to the mature governmental regimes that dominate modern European history.”14

This tendency is characteristic of the literature on American political development, the subfield within political science that has paid the most attention over the past quarter century to American state capacity. Indeed, where courts have entered this literature, it has often been as an explanation for state incapacity: courts contribute to the weakness of the American state by obstructing, constraining, and subverting the good works of the elected branches; they are a veto player against democracy; they delimit state capacity.15 If the role of courts in the literature on American political development has been limited, the role of ordinary litigation, proceeding at the bottom of the judicial hierarchy, orchestrated by private lawyers and litigants, overwhelmingly occurring outside of the courtroom and beyond the view of any official state actor, has been almost entirely ignored.16

An excessively executive-centered perspective on state capacity has caused observers to miss the significance of private enforcement litigation as a form of deliberate and effective state intervention. Private enforcement litigation falls outside the scope of vision characteristic of the dominant executive-centered approach to state capacity, and beyond conventional definitional boundaries of the state more broadly. Consequently, its crucial role in the functioning of the American regulatory state—indeed its very “stateness”—has been largely overlooked by students of American state capacity.17

Private Litigation, Policy Instruments, and Infrastructural Power

One might readily acknowledge the importance of private statutory enforcement litigation in American policy implementation while resisting the characterization of it as a form of state action. Why should private enforcement litigation be regarded as a component of state capacity? After all, the decision to pursue enforcement litigation will lie with private actors pursuing their own interests, not with state officials, and the costs of enforcement will be borne by private citizens who bring suits and the defendants they sue, not by government agencies. If the state is neither undertaking enforcement activities with its own personnel nor funding them with its revenue, why talk of state capacity?

The answer is that state capacity is not exhausted by the actions of state personnel or the expenditure of state resources. If the object of interest is the state’s capacity to implement its policy choices by controlling the behavior of other entities, then one must attend not only to the direct actions of state officers, but also to more indirect pathways of regulatory control. The concept of “policy instruments”—the repertoire of means available to policymakers to achieve their objectives—is useful for illuminating this point. Careful attention to the inventory of feasible policy instruments available to state actors is crucial for understanding state capacity because, as Peter Katzenstein has observed, “[t]he instruments which policy makers command largely determine whether stated objectives can be achieved in the process of policy implementation.”18

When, for example, the Department of Labor undertakes enforcement action under the Fair Labor Standards Act, it constitutes the archetypal exercise of state capacity. The bureaucratic arm of the executive engages in potentially invasive and coercive investigative activity to ascertain violations, and carries out the prosecutorial function, which can result in judicial commands against violators, backed by federal police powers. But what of private litigation to enforce federal statutes? The American civil discovery process effectively confers upon private litigants and their lawyers the same investigatory powers as federal agencies to compel sworn testimony and to disgorge documents; they can obtain the same court orders commanding a violator to cease its unlawful conduct and pay for its violations; and the court orders are backed by the same federal police powers.

It is these litigant powers that Senator Abourezk was referring to when he characterized Title VII’s enforcement provisions as designed to provide for enforcement “by enlisting private citizens as law enforcement officials.” The remarkable level of authority and autonomy conferred upon private litigants and lawyers in American civil litigation is distinctive, contrasting sharply with European practices, where judges exercise far more power in managing the civil legal process.19 This facet of the American civil law system leads Robert Kagan to label it “lawyer-dominated,” as contrasted with a European “judge-dominated” approach.20 The standing statutorily conferred on private actors to enforce public regulatory laws in court effectively licenses them to wield the coercive instruments of state power. Marc Galanter and David Luban have referred to this phenomenon as the delegation of “enforcement endowments.”21 The details of the private enforcement regime built on top of the initial decision to license private enforcement determines how likely private litigants and their attorneys will be to actually use the license. Thus, rules comprising the private enforcement regime surrounding substantive statutory rights and prohibitions are, straightforwardly, policy instruments.

There is, moreover, considerable evidence that private lawsuits can be an effective tool in shaping the behavior of the regulated population. Studies have found, ranging across such policy domains as job discrimination, sexual harassment, labor, playground safety, antitrust, and police brutality, that implementation of regulatory commands through private lawsuits can effectively encourage and induce compliance behavior by the regulated population, whether they be private entities or governmental subunits.22 The findings have established both “specific deterrence” and “general deterrence” effects, where specific deterrence refers to the effects of enforcement against a particular violator on that violator’s future conduct, while general deterrence refers to effects of visible enforcement efforts in the legal environment on other would-be violators who have yet to actually be the targets of enforcement, and hope never to be.23

When private enforcement regimes are recognized as a policy instrument deployed by legislators to achieve state objectives, private enforcement litigation is easily integrated into the idea of state capacity. Sociologist Michael Mann’s influential distinction between despotic and infrastructural state power is useful to drive this point home. By despotic power, Mann refers to the “power of state elites over civil society … [which] derives from the range of actions that state elites can undertake without routine negotiation with civil society groups.” Infrastructural power, in contrast, is the “institutional capacity” of the state “to penetrate its territories and logistically implement decisions. This is collective power, ‘power through’ society, coordinating social life through state infrastructures.” Mann further observes that “[i]nfrastructural power is a two-way street: It also enables civil society parties to control the state.”24

Private litigants and their attorneys represent a core dimension of the American regulatory state’s infrastructural power in Mann’s sense. Private litigation is state power exercised through society, as Senator Abourezk put it, “by enlisting private citizens as law enforcement officials.” Moreover, private enforcement litigation is infrastructural power in that it enables civil society to control the state by compelling judicial intervention in policy conflicts between private actors, and because it is sometimes directed at state defendants. This form of infrastructural power can penetrate far more deeply into civil society than despotic power. A state whose infrastructural power allows it to “harness the pluralism of civil society by hitching ‘stateness’ to competing political coalitions,” suggests Katznelson, will be regarded by the polity as more legitimate, which will facilitate building extensive capacities.25

Viewing private statutory enforcement litigation from this angle dovetails with an emergent strand of scholarship in American political development that pushes beyond the narrow conception of the state highlighted above toward a study of governance more broadly, emphasizing that policy outcomes are shaped by interactions between the state and private actors. A number of studies, while not self-consciously connected, represent a growing recognition of how state actors mobilize private resources in the service of state building in multiple ways across a wide range of policy domains. Christopher Howard and Jacob Hacker both demonstrate that lawmakers in the United States have used tax incentives to induce the private provision of social benefits, such as health insurance, that are typically directly provided by more economically developed democratic states.26 Daniel Carpenter demonstrates that during the Progressive Era entrepreneurial bureaucrats in the United States Postal Service and the Department of Agriculture, by mobilizing the support of powerful networks of private interests, managed to enlarge the mission and authority of their agencies.27 Robert Lieberman shows that, during the early years of the Civil Rights Act of 1964, the Equal Employment Opportunity Commission, lacking formal enforcement powers, actively collaborated with private civil rights groups in an ultimately successful campaign for expansive judicial interpretations of the law.28

These works converge in regarding the boundary between public and private to be porous and, most fundamentally, in recognizing linkages between state and civil society as crucial for comprehending and explaining the development, reach, and efficacy of the American state. “[A] realistic and pragmatic model of state development,” argues William Novak in this vein, “focuses directly on the convergence of public and private authority. The hallmark of American politics from this perspective is the distinctive way in which state power has long been distributed among persons, associations, and institutions that are not easily categorized fully as either private or public.”29 Private statutory enforcement litigation, willfully mobilized by state actors, fits this characterization exactly.

Counting the Litigation State

Recognizing private statutory enforcement litigation as an important form of state capacity has important consequences for how one understands the reach and strength of the American regulatory state. In the domain of regulatory enforcement, it brings into view causal linkages between the state and a tremendous volume of enforcement activity that in the past has been regarded primarily as private dispute resolution. Currently, in most major areas of federal regulatory policy, private litigants, and not federal agencies charged with enforcement responsibilities, prosecute the overwhelming majority of cases in federal courts. In the past decade, there was an average of about 165,000 lawsuits filed per year to enforce federal statutes in United States district courts.30 These suits spanned the waterfront of federal policy, including antitrust, civil rights, labor and employment, environmental, banking, and securities/commodities exchange regulation. More than 97 percent of the suits were privately filed. At present, the role of private litigation in many important areas of federal policy in the United States is massive both in absolute terms and relative to enforcement by the national government.

It deserves emphasis here that this, overwhelmingly, is not the kind of private statutory litigation that political scientists have paid much attention to. Political scientists have shown a fairly keen interest in litigation filed or orchestrated by interest groups, and also in suits filed against government agencies challenging agency policymaking and seeking a court order enjoining or revising policy decisions of administrators.31 However, such suits comprise a very small fraction of total litigation brought under federal statutes. In a stratified random sample of 2,625 published federal court of appeals cases between 1900 and 2004, I find that in only 1 percent of the cases were interest groups either a plaintiff or counsel to a plaintiff, and in only 4 percent of the cases did a plaintiff seek a court order to enjoin or revise agency policy decisions.32 Even looking at the data only after 1960, when interest group litigation and challenges to agency policymaking are generally thought to have become more common, the figures are 2 percent and 5 percent, respectively. Moreover, these small numbers appear in published court of appeals decisions, which likely well exceed the representation of such cases in trial court filings, given that interest group litigation and challenges to agency policymaking are more likely to be cases with high policy salience, and therefore more likely to lead to published court of appeals decisions.33

The vast bulk of private litigation enforcing federal statutes (well over 90 percent) is neither a story of impact litigation by interest groups seeking to make policy, nor of suits challenging the policymaking prerogatives of national authorities. It is, rather, a radically decentralized story of private plaintiffs and their private attorneys pursuing their private interests. It is this kind of litigation that has been largely ignored by political scientists. As discussed in the next chapter, both law and economics and sociolegal scholars have paid considerable attention to ordinary litigation, focusing on the micro-level decision behavior of potential litigants and attorneys. However, they have done so largely in isolation from the broader political processes and institutions in which those potential litigants and lawyers are embedded, processes and institutions that this book argues shape litigants’ and lawyers’ behavior through the vehicle of statutory design. The phenomenon of private enforcement regimes explored in this book ties ordinary litigation that enforces statutes to those broader political processes and institutions.

To be sure, at one level the importance of private litigation in American public policy is legend, and the foregoing figures reflecting the volume of private suits enforcing federal statutes will strike many as unsurprising. They may even tempt some to invoke an aphorism meant to show that the centrality of legal rights and courts in the American regime dates to its very founding. How about Alexis de Tocqueville’s famous 1835 dictum: “There is hardly a political question in the United States which does not sooner or later turn into a judicial one.”34 This impulse would be misguided, however. The overwhelming reliance upon private litigation to enforce federal regulatory policy is not a static feature of the American state, but rather has varied dramatically over time.
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Figure 1.1 Private and U.S. Plaintiff Statutory Litigation Rates in Federal Court, 1942-2005

Figure 1.1 reflects the rate of lawsuits brought to enforce federal statutes by private parties and by the federal government from 1942 to 2005.35 Between 1942 and the end of the 1960s, the majority of judicial actions brought to enforce federal statutory policy were prosecuted by the national government, not private litigants. Only at the end of the 1960s did private litigation, which had long been an important part of the federal regulatory enforcement apparatus, begin to outstrip governmental prosecutions by a large margin. The interested reader may wish to know that the huge spike in enforcement actions prosecuted by the national government between 1942 and 1948 is accounted for overwhelmingly by suits enforcing the Emergency Price Control Act of 1942, which sought to stabilize prices and rents through the imposition of ceilings, and to ration scarce goods, after the outbreak of World War II.

While the United States has relied heavily upon private litigation to enforce policies passed into law by Congress since the rise of the federal regulatory state in the late 1880s, the frequency with which it has done so exploded in the late 1960s. From a rate of 3 per 100,000 population in 1967—a rate that had been roughly stable for a quarter century—it climbed to 13 by 1976, to 21 by 1986, to 29 in 1996, increasing by about 1,000 percent during these three decades. Despite much vitriolic rhetoric, typically focused on tort litigation, serious empirical scholars have not established a “litigation explosion” across American court systems as a whole during this period.36 Figure 1.1 makes it clear that there was, however, an utterly unmistakable explosion of private lawsuits filed to enforce federal statutes.

It is well established that the modern American state relies to a vastly greater extent on litigation in policy implementation than most other industrial democratic countries.37 What explains the massive volume of private litigation implementing federal law in the United States? Why has it grown so dramatically since the late 1960s? These questions motivate this book.

EXPLANATIONS FOR RISING LITIGATION RATES

The ambition of this book is to illuminate, in general, the institutional foundations of the congressional choice to mobilize private litigants for policy implementation, not specifically to explain the sharp growth in the rate of such litigation beginning in the late 1960s. However, as already suggested, the most important dimension of this institutional account does shed considerable light on this remarkable pattern of growth: legislative-executive conflict encourages Congress to enact private enforcement regimes, and such conflict intensified potently starting in the late 1960s. Before discussing these institutional dynamics further, I identify a number of other candidate explanations in the scholarly literature for perceived rising litigation rates, and highlight their inadequacy for explaining the puzzle at hand. The two dominant explanations for perceived rising litigation rates over time might be called the “cultural transformation” and “modernization/economic development” hypotheses. The cultural transformation explanation comes in two varieties, one pejorative and the other celebratory, or at least sympathetic.

These cultural transformation explanations must be understood against the backdrop of the contention that American political culture is, to begin with, distinctively litigious. One particularly prominent strand of the notion of “American exceptionalism”—a perspective that sees the United States as differing fundamentally from other developed nations—understands the extensive role of legal rights, litigation, and courts in American policy as arising from an exceptionally individualist American political culture.38 Seymour Martin Lipset, in the fullest exploration of the cultural roots of American exceptionalism, observes that the United States is “a society profoundly rooted in law,” with a “potent orientation toward individual rights,” fostering “the American eagerness for legal settlements to disputes.”39

According to the pejorative cultural transformation explanation, escalating litigation rates in the United States are the result of a process of cultural degeneration from a rights-respecting people to a rights-abusing one. Beginning in the 1970s, legal scholars in particular diagnosed Americans as suffering from a “national disease”40 that prevented them from “tolerat[ing] more than five minutes of frustration without submitting to the temptation to sue.”41 According to then Chief Justice Warren Burger, there was “some form of mass neurosis developing in the country that leads people to think courts were created to solve all the problems of society,”42 and he located the temporal onset of this cultural malady somewhere in the late 1960s.43 During this period, America’s long-standing tradition of individualism morphed into the hyperindividualism of rabid “rights talk,” rights assertion became far more legalistic, and the American people became much more litigious.44

The celebratory cultural transformation story sees—rather than disease and neuroses—the emergence of a new and assertive form of American citizenship during the same period. Deeply influenced by the conjuncture of the civil rights movement on the one hand, and a Supreme Court that elaborated expansive understandings of individual and group rights on the other, there emerged an American citizen characterized both by a heightened state of “rights consciousness,” and by an increasing turn to courts to vindicate those rights.45 The civil rights movement and its accomplishments provided a model for the polity to seize rights through litigation, and this model was extended across the waterfront of American life. This view, it seems, broadly apprehends a similar cultural transformation as that which Chief Justice Berger regretted, but from a radically different normative vantage point.

The modernization and economic development explanation finds the cause of increasing litigation in the development of complex modern economies and societies. With respect to economic development, an increasing volume of commercial activity in general engenders much legal disputing and litigation.46 Modern economic activity also entails the proliferation and wide dispersal of risks that result in increases in the kinds of harm for which legal redress is sought,47 while at the same time citizen expectations, fueled by the growing capacities of technology and the state, demand redress for all harms suffered.48 Finally, the corresponding social processes of urbanization and social mobility increase interaction and interdependency among strangers, which drives the demand for intervention by a formal, neutral, authoritative third party to resolve disputes.49

However, explanations rooted in national culture or broad macro-historical transformations in economy and society cannot account for the changing level of private enforcement of federal statutory policy. While there are a number of problems with these explanations for the pattern of private enforcement of federal statutes, only one is addressed here. Most importantly, such explanations are too global and reductive to convincingly account for sharp differences in the evolution of filing rates across different types of cases over time. This is well illustrated by figure 1.2, which shows the rate of private actions under federal statutes, alongside the rate of tort litigation filed in federal courts, from 1942 to 2005.50 Tort litigation is, by far, the type of litigation subject to the most scholarly study and public commentary by those interested in and concerned about the extent of litigation in the United States.
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Figure 1.2 Private Statutory and Tort Litigation Rates in Federal Court, 1942-2005

While both types of federal litigation increased significantly over these roughly six and a half decades, the magnitude of the increase of federal statutory litigation vastly outstripped that of tort filings. Moreover, private statutory litigation and tort litigation followed distinct developmental trajectories. In the decade after the end of World War II, from 1946 to 1955, the rate (per 100,000 population) of tort litigation in federal court rose sharply, by about 350 percent, from 2 to 7, while the rate of private statutory litigation declined by 50 percent, from 3 to 2. During the decade from 1968 to 1977, the rate of private statutory litigation more than quadrupled, rocketing from 3 to 13, while the rate of tort litigation held constant at 7 over the same period. Between 1990 and 1996 alone, the rate of private statutory litigation increased by nearly 50 percent, from 20 to 29, during which time the rate of tort litigation held constant at 13.51

It is evident that important elements in the causal explanation for the level of private enforcement of federal statutes will be unique to that category of litigation as distinct from others such as tort litigation, which followed its own path. Propensities to assert legal rights in court driven by transformations in national culture, or by processes of modernization and economic development, apply as much to private law as to public law, and as much to rights under tort law as to rights under statutory law.52 It is simply not plausible that either cultural transformations with respect to legal claiming behavior, or processes of modernization and economic development, are critical in explaining the sea change in private enforcement of federal statutes in the late 1960s while having no similar effects on tort litigation filed in the very same courts. This is, emphatically, not to say that national culture or processes of modernization and economic development are not important. The point is to emphasize, instead, that there are other important forces in play that are obscured by too-easy reliance on such broad-gauged explanatory categories. This book turns to a narrower set of causal explanations—explanations rooted in political institutions—to explain the unique career of private enforcement of federal statutory policy.

PLAN OF THE BOOK

Chapter 2 lays out a theoretical framework for understanding how private enforcement regimes work, and why American state structures encourage Congress to enact them. With respect to how private enforcement regimes work, drawing on the law and economics paradigm for explaining rational litigant behavior in terms of the expected monetary value of claims, the chapter provides a systematic framework for understanding the core statutory elements from which private enforcement regimes are composed. The framework emphasizes the ways in which Congress utilizes these elements as mechanisms to regulate the volume of private enforcement litigation under a statute by effectively setting a market value for lawsuits, which can have the effect of creating an infrastructure of lawyers ready, willing, and able to prosecute enforcement actions.

With respect to why Congress enacts private enforcement regimes, the chapter argues that the legislative choice is made by purposive, goal-oriented, and strategically minded actors attempting to maximize on policy objectives. It argues, most importantly, that legislative-executive conflict over control of the bureaucracy drives Congress to rely upon litigants and courts as an alternative to administrative power. It further argues that the extreme institutional fragmentation of the American state, making statutes difficult to change once they are enacted, encourages congressional reliance upon private enforcement regimes because they will be difficult for bureaucrats and future legislative majorities to subvert. It argues, finally, that private enforcement regimes can often attract broader legislative support than bureaucratic regulatory state-building, and such broad support can be critical in overcoming the multiple veto players that institutional fragmentation empowers. The chapter also traces the important consequences of the legislative choice of private enforcement regimes for the allocation of power among branches of government in the separation of powers system, and between the state and civil society.

In probing evidence on the causes of the congressional choice to mobilize private litigants for policy implementation, this book takes a mixed-methods approach, relying upon a combination of statistical and qualitative historical evidence. Chapter 3 presents statistical analysis of an empirical model of Congress’s propensity to enact private enforcement regimes. It analyzes new data on a measure of Congress’s efforts to mobilize private litigants from 1887 to 2004, testing hypotheses developed in chapter 2 linking American state structures to the congressional choice to enact private enforcement regimes. This data allows evaluation of additional hypotheses concerning legislative mobilization of private litigants that have long appeared in the scholarly literature but have never been tested because of a lack of appropriate data. These theories concern the role of (1) rent-seeking lawyers, (2) issue-oriented citizens groups, (3) the Democratic party, and (4) scarce tax revenues to fund bureaucracy, in driving the legislative enactment of private enforcement regimes. Analyzing a large number of regulatory laws over a long period of time, this model allows evaluation of whether hypothesized causes of congressional enactment of private enforcement regimes, such as legislative-executive conflict, are actually significantly correlated with passage of laws relying upon this form of implementation.

While the first three chapters of this book focus on understanding and explaining private enforcement regimes in general, the next three chapters focus closely on the policy area of civil rights in order to shed light on dimensions of private enforcement regimes that can only be discerned in particular policy episodes and contexts. Turning from statistical analysis of patterns in legislative behavior to qualitative historical evidence, chapters 4 and 6 carefully trace the historical record to uncover the key causes of the policy outcome described in the opening paragraphs of this book: massive reliance on private litigation, with very modest administrative powers, in the implementation of federal job discrimination laws. The evidence in this part of the book will lead well beyond the domain of job discrimination and into that of civil rights more broadly. These three chapters provide a detailed historical analysis of the origins and development through time of this approach to implementation, allowing evaluation of whether hypothesized causes of congressional enactment of private enforcement regimes, such as legislative-executive conflict, are visible in the historical events and processes that produced the private enforcement outcome.

Some hypotheses about congressional enactment of private enforcement regimes are readily susceptible to validation or rejection through quantitative analysis of correlation between variables, and others are more conducive to illumination through scrutinizing the qualitative historical record reflecting the events and processes that produced an outcome of interest. When the two forms of evidence combine to validate a hypothesis in a mutually reinforcing way, the ability to draw inferences in favor of the hypothesized cause will be especially strong and convincing.53 To anticipate one of the book’s most significant findings, both the statistical model and the qualitative historical analysis will strongly support the conclusion that conflict between legislative and executive preferences encourages Congress to rely upon private litigation for statutory implementation. This evidence strongly links polarization between Congress and the president since the late 1960s to the steep growth of private enforcement litigation during the same period, and correspondingly to the growing empowerment of private litigants, lawyers, and courts in the implementation of American policy.


Chapter 2

 

INSTITUTIONAL FOUNDATIONS OF PRIVATE ENFORCEMENT REGIMES

ANY THEORETICAL ACCOUNT of legislative mobilization of private litigants must address both how Congress mobilizes private litigants and why it chooses to do so. This chapter first addresses how Congress does so, laying out a framework for understanding the way in which Congress crafts the details of private enforcement regimes with the purpose of setting the economic value of claims at a level calculated to mobilize desired levels of private enforcement. It is necessary first to clearly establish how private enforcement regimes work as mechanisms of litigant mobilization in order to understand some of the subtleties of what causes Congress to adopt this strategy of regulatory implementation. Moreover, clearly specifying how Congress mobilizes private litigants will be indispensable to the task, in the next chapter, of developing a concrete measure of when it is endeavoring to do so, for we shall see shortly that merely allowing private litigation in a statute is a far cry from proactively mobilizing it.

This chapter then turns to why Congress makes this choice, setting forth an account of the crucial role played by America’s fragmented state structures. The argument builds upon foundations laid in several sub-fields of political science, drawing together work on the role of American courts in policy implementation (especially Kagan, Melnick, and Burke), rational choice institutionalist work on congressional oversight of bureaucracy (particularly Moe, McCubbins, Noll, and Weingast), as well as historical institutionalist work on bureaucratic and welfare state-building. The most important institutional claim is that Congress frequently struggles with the president over control of the regulatory apparatus of the administrative state, and Congress’s difficulty in controlling the administrative state can cause it to look for alternative vehicles to carry out its will. Chief among these alternatives is reliance upon private lawsuits, which provide a mechanism for Congress to bypass unwilling agencies and opposing presidents. This argument is essential to explaining the precipitous increase in private enforcement litigation starting in the late 1960s.

Other institutional incentives for Congress to enact private enforcement regimes are grounded in the notorious stickiness of the legal status quo in the United States. The fragmented character of the American state endows many actors with veto powers in the lawmaking process, making it difficult to pass a new law or change an existing one. Legislative coalitions operating in this institutional environment have reason to provide for regulatory enforcement through private lawsuits. Lawsuits provide a form of auto-pilot enforcement that will be difficult for bureaucrats or future legislative coalitions to subvert, short of passing a new law. Further, when a lawmaking process has many veto players, broad consensus often is required to achieve passage, necessitating extensive compromise. Assertive proposals to enlarge the scope, responsibilities, and power of government frequently encounter opposition from actors with veto powers. This institutional environment encourages reliance upon private litigation as an alternative to bureaucratic state-building.

Of course, the potential causes of the legislative choice of private enforcement regimes are likely to be multifaceted, and thus the causal account offered in this chapter, focusing sharply on political institutions, can only paint a partial picture. Part of the next chapter will survey four other accounts of why Congress mobilizes private litigants for regulatory implementation: (1) rent-seeking lawyers’ interest groups lobby to create and maintain opportunities for remunerative litigation so as to enrich themselves; (2) issue-oriented citizens groups, for a variety of reasons that will be discussed, have successfully lobbied for court-based implementation; (3) the Democratic party, acting in the service of important core constituents, is responsible for the frequent use of private enforcement regimes in federal statutes; and (4) lack of adequate tax revenue, and the political undesirability of collecting it, encourages Congress to achieve public policy goals through private adversarial legal process because it shifts the costs of regulation away from the state and to private parties. Thus the partial theoretical account in this chapter, focusing on political institutions, will be filled out in the next. The empirical model presented in chapter 3, and the historical analysis in chapters 4 and 6, both of which endeavor to discern causes of the legislative choice of private enforcement regimes, will attend to the multiple causal theories discussed. Several of the four causal accounts just enumerated, we shall see over the course of this book, are importantly entwined with the institutional arguments set forth in this chapter.

The arguments developed in this chapter—both about how private enforcement regimes affect the behavior of potential plaintiffs and attorneys, and about why Congress enacts them—represent relevant actors as rational, strategic, and purposive, and as capable of apprehending cause and effect in a complex political, social, and economic world reasonably well. In the course of the chapter, justifications for these assumptions of rationality and predictability will be offered, and in later chapters evidence to support them will be provided. This is not to say that these assumptions represent the whole story, but rather only that they are an important part of it, and that a model based upon them has considerable explanatory power. Important limitations to these assumptions are discussed at the end of this chapter.

LEGISLATIVE INSTRUMENTS OF LEGAL MOBILIZATION

This book’s claim about the capacity of legislators to exercise control over the volume of private enforcement litigation entails a claim about the rationality and predictability of the choice to litigate. If prospective litigant-enforcers do not respond in fairly predictable ways to the rules and procedures that comprise a private enforcement regime, then private enforcement regimes cannot serve as policy instruments. Law and economics scholars have long recognized the influence of legal rules and procedures on the choice to litigate, and, theoretically, have regarded the choice as one that could be manipulated through adjustment of such rules and procedures (a literature discussed shortly). This basic idea was integrated into a model of political decision-making by members of Congress endeavoring to control the bureaucracy, as McCubbins, Noll, and Weingast put it, by using “administrative procedures as instruments of political control.”1

These scholars argue that Congress responds to principal-agent problems inherent in delegation of authority to agencies by using administrative rules as mechanisms to keep policy from shifting away from congressional preferences. Legislators use procedures such as notice-and-comment rulemaking, and the information disclosure requirements under the Freedom of Information Act, to allow interested constituents points of entry into the political process to ensure that relevant information is brought to light (and to legislators’ attention) in the course of policymaking. Further, Congress “stacks the deck” in favor of intended beneficiaries of legislation by specifying statutory procedures such as rules of standing, evidence, proof, and judicial review that make it more probable that the intended beneficiaries will prevail in agency proceedings or in court challenges to agency decisions. The upshot is that Congress uses administrative rules and procedures to harness the energies and resources of private actors to achieve the purpose of controlling agency policymaking.

While this line of research recognizes judicial review provisions as instruments that Congress uses to police agencies,2 it does not address the use of private enforcement regimes to mobilize direct enforcement against the objects of regulation. The oversight literature is about “how to regulate the regulators,” explain McCubbins and Schwartz, and “not how to regulate society.”3 In contrast, the subject of this book is precisely the regulation of society through the use of direct enforcement by private litigants as an alternative to bureaucratic power, not as a mechanism to monitor agencies. The private lawsuits focused on by the oversight literature are suits against government agencies seeking to enjoin or reverse agency policymaking. As noted in chapter 1, these suits comprise a tiny fraction of statutory enforcement actions. This book’s subject is the vastly larger number of private suits filed to enforce federal statutes against alleged violators—for example, a privately filed wage suit against Walmart, shareholder action against Enron, antitrust action against Microsoft, or consumer protection claim against Verizon.

In order to systematically conceptualize the ways in which Congress controls the volume of private enforcement litigation, the chapter draws on the model of rational litigant behavior elaborated in the law and economics literature.4 This model generally contemplates a multistage process in which the prospective plaintiff alleging injury resulting from a violation of the law must decide whether to sue, the defendant must decide whether to make a settlement offer, and if so, for how much, and the plaintiff must decide whether to accept the settlement offer or opt instead to go to trial. According to this model, both parties are guided in their decisions at each stage by the expected monetary gain or loss should the case be tried. The expected monetary value of a claim from the plaintiff’s point of view is a function of the plaintiff’s estimate of the expected monetary benefit of the case if she prevails (EB), the probability that she will prevail if the case goes to trial (p), and the expected costs of litigating the claim (EC). Thus, EV = EB(p) - EC, and the rational plaintiff will file suit if the expected monetary value of the calim (EV) is positive.

To be sure, the choice of whether or not to sue may be influenced by forms of utility or disutility distinct from and not reducible to money. Past research suggests that the choice to sue may also be influenced by utility from telling one’s side of the story in a conflict,5 utility derived from litigation as a form of political participation,6 or disutility resulting from feelings of embarrassment or victimization.7 Thus, the law and economics model of the choice to litigate is, without doubt, highly stylized, but usefully so from the standpoint of the puzzle that motivates this book.

The chief purpose of this book is to identify and explain the causes and consequences of choices, when drafting statutes, made by legislators, and the interest groups that influence them, that determine private enforcement levels. The book maintains that a key lever legislators use to accomplish this purpose is to determine the expected value of claims (EV) by manipulating expected benefits (EB), probability of prevailing (p), and expected costs (EC) in the above model. The psychological pleasure or pain that plaintiffs experience as a result of litigation is vastly less within Congress’s control than the expected monetary value of claims, and I am aware of no evidence that legislators pay significant attention to attempting to control such psychological payoffs or losses. Thus, the law and economics model of the choice to litigate is stylized in a manner that isolates not just any component of the choice to litigate, but rather the one most essential to the investigation undertaken in this book.

The economic motive to litigate is, moreover, not just one coequal among many, but rather is a dominant one in the sense of being a threshold condition in the vast majority of cases. Whatever other motives inform a prospective plaintiff’s choice of whether or not to litigate, very few plaintiffs will be willing or able to do so under an expectation of incurring a substantial financial loss. This is not a claim that plaintiffs are driven by greed, but rather that an expectation of a positive economic outcome, rather than an expectation of suffering economic loss, will typically be a precondition to a plaintiff choosing to proceed with litigation, even if there are other political or psychological motives for litigating. As Robert MacCoun, studying litigation from a cognitive psychological perspective, put it in reference to the effect of monetary damages on the choice to litigate: “even a boundedly rational psychological model will assume that expectations play a central role in choice.”8

Further, the choice to litigate will not be left to the plaintiff alone, but will typically also require the agreement of an attorney. Given that plaintiffs’ lawyers in the United States are often dependent upon the profitable resolution of a case for some or all of their compensation, unless a plaintiff is willing and able to bankroll (often massive) litigation costs on her own, before filing suit her attorney will have to evaluate whether to invest limited resources in the case based upon an assessment of the case’s risks and potential returns.9 This is an economic judgment that will broadly follow the law and economics model.

In making this claim, this book’s central focus is on ordinary enforcement litigation prosecuted by attorneys working in the for-profit sector, not on interest groups prosecuting impact litigation. Law reform organizations with external sources of funding, which strategically select cases to achieve long-range policy goals, can often litigate without an expectation of economic reward, and such litigation can be profoundly consequential. This is certainly not to say that economic recovery is insignificant to interest groups; as we will see in part II of this book, economic recoveries can provide significant resources to support and encourage the litigation activities of advocacy organizations. However, the profit motive will surely figure more prominently among lawyers in the for-profit sector. As discussed in chapter 1, interest group litigation comprises a minuscule fraction of total statutory enforcement litigation, with for-profit attorneys prosecuting the overwhelming majority of claims. The law and economics model of the choice to litigate is adopted here in order to explain ordinary claims by private parties and their for-profit attorneys, which represent the vast bulk of statutory enforcement actions. As Cooter and Ulen put it, in this context the bottom line is that “[n]ot every plaintiff with a cause of action can sue profitably,” and thus prospective plaintiffs and their attorneys contemplating suit must ask, “When does it pay to file suit?”10

Congress determines when it pays to file suit under a federal regulatory statute. It does so by deciding whether and to what extent to construct a private enforcement regime as part of the law. The motivation in using the law and economics model of the choice to litigate (EV = EB(p) - EC) is to systematically illuminate the ways in which Congress manipulates the expected monetary value of lawsuits for the purpose of regulating the volume of private enforcement litigation. It bears emphasis that this is a quite different explanatory goal than that of law and economics scholarship. Working from a perspective of new institutionalism in political science, this book stresses the political, strategic, and policy forces behind choices of statutory design, rather than assessing what combinations of rules produce efficient outcomes under various assumptions. Indeed, the argument of this book suggests that political variables may be pivotal in explaining outcomes that are quite inefficient from an economic point of view.

Consider a case in which a plaintiff is evaluating whether to file an action for violation of a statute. She believes that she has a probability of prevailing (p) of .5, with an expected benefit (EB) of $1,000 if she prevails, and an expected cost (EC) of $750 to litigate the case through to final judgment. From the prospective plaintiff’s point of view, the expected value of the case (EV) = $1000(.5) - $750, or negative $250, and she will not file because she believes that doing so will lead to a financial loss. The main point to stress at this stage is that, from the point of view of drafting legislation, the expected value (EV) for the same case can be made positive by changes to the statute that work changes to expected benefits (EB), probability of prevailing (p), or expected costs (EC), or some combination of these changes. Relative to the above example, if legislators are able to increase the expected benefits (EB) of winning the same case to $2,000, or to increase the plaintiff’s probability of winning the case (p) to .8, or to eliminate the plaintiff’s costs of litigating the case if she prevails (EC), then the expected value of the case (EV) will become positive and the plaintiff will proceed with filing, as reflected in table 2.1.

Each of the three terms in the equation used to calculate expected value (EV) represents an analytically distinct category of mechanisms that together comprise a private enforcement regime. In the discussion of each category below, Title VII of the Civil Rights Act of 1964, which prohibits certain forms of employment discrimination, will be examined as a principal illustration, since its private enforcement regime comes extensively into play later in this book. Further, each element of Title VII’s private enforcement regime will be contrasted with other statutes in which Congress made very different choices. The point of these contrasts is to emphasize the extremely broad continuum of options available to legislators, and the wide range of choices that Congress has in fact long made, in specifying the details of each term of the equation EV = EB(p) - EC. Expected benefits (EB), probability of prevailing (p), and expected costs (EC), are continuous rather than dichotomous in nature, and thus legislators can make very fine-grained decisions of degree in constructing precisely what the incentive structure will be when a plaintiff and her attorney assess the expected value of a claim (EV). While the discussion below touches upon many of the most important elements of private enforcement regimes, it is ultimately illustrative only, for any attempt to map the entire universe of statutory attributes that could be incorporated into a private enforcement regime would surely try the reader’s patience. The discussion does, however, provide considerable detail, for the instrument of private enforcement regimes is at the center of this book from start to finish, and thus it will pay to be very clear at the outset about what that instrument is and how it works.

TABLE 2.1
Calculating Expected Value of Suit
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Before discussing Congress’s construction of expected benefits (EB), probability of prevailing (p), and expected costs (EC), there is an additional and logically prior crucial dimension of private enforcement regimes not captured by the foregoing model of the choice to litigate, and that concerns whether an individual or entity is given access to plaintiff status at all. Given the creation of a substantive legal rule—for example, employers must not discriminate based upon race—Congress must also make rules about whether an individual or entity has a private right of action, which allows one to bring an enforcement action against a violator. Though Congress gave the right to sue to any “person claiming to be aggrieved” by unlawful discrimination under Title VII,11 it does not always do so under regulatory statutes. When Congress enacted the Occupational Safety and Health Act of 1970, it elected not to allow workers injured by violations of the act to bring suit under it, and instead vested all enforcement authority with an agency.12

Between these two poles—standing for any aggrieved private party on the one hand, and no private party standing whatsoever on the other—there are many opportunities for Congress to delineate more finely the size of the pool of potential enforcers. For example, if Congress wanted to provide a private cause of action against entities who fraudulently label articles with respect to their content and quality, it could confer standing upon one, all, or some combination of the following categories of private plaintiffs: the defrauding party’s (1) competitors, (2) customers, (3) competitors of customers, (4) any subsequent purchaser of an article in the stream of commerce, and (5) trade associations. Congress elected explicitly to confer standing upon all five groups in 1970 amendments to the National Gold and Silver Stamping Act of 1906, which had not previously had any private right of action, for the express purpose of increasing enforcement pressure.13

Aside from the core decision of whether private parties will be permitted to enforce a statute in court, and if so, precisely which private parties, additional aspects of a private enforcement regime can affect access to plaintiff status. Perhaps most important among these aspects are statutes of limitations, which operate to deny the right to bring suit even for egregious and uncontested violations of the law if the violations occurred outside the limitations period. Under Title VII the limitations period is 180 days,14 which is very short in comparison to most federal statutes. By contrast, in the False Claims Act of 1863, which provides for private actions against persons who defraud the federal government of money—where the private plaintiff is awarded some share of the money recovered for the government—Congress provided for a lengthy six-year limitations period, which continues in operation to the present day.15 Thus, a federal civil rights claim under Title VII forever expires after six months, while a claim to recover money for the federal government lives on for six years. The larger the limitations period window, in general, the larger the population of potential claims included within it.

Expected costs (EC) are the sum of the filing fee, which is generally small in the United States, attorney’s fees, and other costs of litigation, such as expenditures on expert witness fees and the conduct of discovery. The standard “American rule” is that each party pays its own attorney’s fees and other costs of litigation, whereas the “English rule”—which prevails in Europe, and most of the rest of the world—provides that the loser pays most of the winner’s fees and costs.16 As discussed more fully in chapter 3, Congress sometimes departs from the American rule in regulatory legislation and opts instead for a rule under which winning plaintiffs may recover the costs of enforcement, including attorney’s fees, while similar recovery is not granted to winning defendants, which this book refers to as a “one-way plaintiffs’ shift.”17

There is a considerable theoretical literature on the comparative effects of different fee- and cost-shifting rules on litigation and settlement rates.18 While scholars disagree about the comparative effects of the American and English rules, it is clear that as compared to either the American rule or the English rule, under a one-way plaintiff’s shift, no matter who wins, expected costs (EC) will be equal or less than under the other systems for allocating the expenses of litigation, causing the expected value of the case (EV) to be equal or greater.19 Thus, among the alternative arrangements for allocating responsibility for paying litigation expenses, the one-way plaintiff’s shift creates the greatest incentives for plaintiffs to file enforcement actions.20 Congress included a fee-shifting provision in Title VII of the CRA of 1964, with the express purpose of stimulating private enforcement actions.21

Expected benefits (EB) are determined to an important extent by rules governing how much monetary damages a plaintiff will be able to recover, which directly increases the expected value of a case (EV), and with it the incentives for plaintiffs and their attorneys to file enforcement actions.22 Legislators have wide latitude to determine whether statutory cases, if won by plaintiffs, will be worth no money or a little money or a lot of money. In Title VII of the CRA of 1964, with respect to monetary damages, legislators elected to allow only for back pay in the way of monetary damages.23 Under this rule a woman denied a promotion to a position associated with a salary increase of $1,000 per year would stand to recover damages of $1,000 per year for the permissible period of recovery. Congress could have, if it wished, provided for damages in the amount of double the wages actually withheld, as it did in Equal Pay Act of 1963,24 or of triple the actual economic damages, as it did in the Sherman Antitrust Act of 189025 and the Emergency Price Control Act of 1942,26 which would have had the effect of doubling or tripling expected benefits (EB) for the hypothetical promotion discrimination claim described above.

Probability of prevailing (p) is, of course, strongly influenced by the facts of each case, or how strong the evidence is that the defendant violated the law. But given a set of facts that present an arguable violation, the rules governing burdens of proof (who has to prove what), and standards of proof (to what degree of probability), can be potent determinants of probability of prevailing (p), and thus expected value (EV).27 Likewise for rules governing what evidence the parties are permitted to demand in the course of discovery and to introduce at trial.28 In the Interstate Commerce Act of 1887, for example, Congress included an express provision that Interstate Commerce Commission findings of rate violations by a railroad could be offered in evidence by plaintiffs in private actions against the railroad. Courts were required to treat such commission findings as prima facie evidence of a violation—meaning that the commission findings would be regarded as proven unless rebutted—effectively shifting the burden of proof to the defendant, and significantly increasing the probability of prevailing (p) from the plaintiff’s point of view.29 Legislators made abundantly clear in floor debates that it was their intention to facilitate successful private litigation by making commission fact-finding available as proof to private plaintiffs.30 Conversely, the CRA of 1964 barred the use of evidence gathered by the EEOC during an investigation in any subsequent proceeding.31 It also included no provision directing courts to give any weight at all to EEOC findings in subsequent litigation, and in the absence of such a statutory directive courts have largely concluded that EEOC findings are not even presumptively admissible as evidence, and that even to the extent that they are admissible, they are entitled to only limited, and not burden-shifting, weight.32

TABLE 2.2
Elements of Private Enforcement Regimes
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To summarize, each attribute of a private enforcement regime discussed above, and some not discussed, is listed in table 2.2, grouped under the major organizing categories of access to plaintiff status, expected benefits, probability of prevailing, and expected costs.

With this framework in hand, a final example illustrates the potentially potent effects of private enforcement regimes on incentives to litigate, as well as the cumulative effects of different attributes of private enforcement regimes. Consider a potential plaintiff who sustained $10,000 in actual damages because of an arguable violation of a statutory right, and assume that $10,000 is typical of damages caused by violations of this particular statute. Further assume that only actual monetary damages are recoverable, the American rule applies to attorney’s fees (no shift), and default burdens and standards of proof apply. The plaintiff and her attorney estimate her probability of prevailing as .6, and estimate the costs of litigating through to final judgment as $10,000. These facts, which are reflected in hypothetical 1 in table 2.3, yield an expected value of negative $4,000, such that the plaintiff will not file suit. Under this scenario, Congress has elected to provide a private right of action, but beyond simply allowing private litigants to enforce the statute, it has not particularly sought to affirmatively mobilize them. It is important to register the significance of this point. Legislators can elect to use private litigation for enforcement, while structuring the private enforcement regime so as to ensure that there will actually be very little enforcement.

TABLE 2.3
Legislative Manipulation of Expected Value
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In hypothetical 2, the legislature included a treble damages provision, so that expected benefits are now increased from $10,000 to $30,000, and expected value is increased from negative $4,000 to positive $8,000, rendering a positive incentive for the plaintiff to file suit. In hypothetical 3, in addition to the treble damages provision, the legislature adds an explicit pro-plaintiff statutory burden of proof rule, which increases the plaintiff’s probability of prevailing (p) from .6 to .8, increasing the expected value of her case to $14,000. Finally, in hypothetical 4, Congress also adds a one-way plaintiff’s shift to the statute, which has the effect of reducing expected costs (EC) from $10,000 to $2,000 (since the plaintiff will be able to recover those costs if she wins, an outcome to which she assigns a probability of .8). This increases the expected value of the case commensurately, by $8,000, to $22,000. As we go from hypothetical 1 (a minimal private enforcement regime) to hypothetical 4 (a robust one), the expected value of the case (EV), from the plaintiff’s point of view, increases from negative $4,000 to positive $22,000.

The four hypotheticals represent four (among a vastly larger number) configurations of private enforcement regimes, each corresponding to a successively higher degree of mobilization of private enforcers, and each the product of legislative choice. Chapter 6 will discuss evidence demonstrating that such legislative choices are actually effective in influencing the behavior of potential private enforcers in the manner hypothesized. When such legislative choices are made in Congress, they are embedded within and structured by a set of institutional opportunities and constraints. The next section of this chapter examines the ways in which American state structures encourage the legislative choice of private enforcement regimes.

In concluding this section it is important to draw out a connection between the argument developed so far and a line of research in the field of law and society concerning the significance of certain forms of legal infrastructures to the elaboration and protection of rights through courts. Marc Galanter famously argued that “repeat players” (who use the courts frequently, and are typically “haves”) possess significant advantages over “one-shotters” (who use the courts infrequently, and are typically “have-nots”).33 The advantages importantly include access to greater legal resources, skill, and expertise in the litigation process, and Galanter speculated that one way to counterbalance the inequality between repeat players and one-shotters could be through legal rules and policies that have the effect of increasing the supply of quality legal services for have-nots. Building on this line of research, in a cross-national study focusing on civil rights and civil liberties, Charles Epp demonstrates that successful “rights revolutions” were more likely in countries characterized by more extensive “support structures” for legal mobilization, particularly activist organizations, skilled and committed lawyers, and sources of funding to support litigation campaigns.34

The logic of private enforcement regimes highlights that the existence of an important support structure to enforce regulatory statutes—a bar of ready, willing, and able lawyers—can be profoundly influenced by legislation. As discussed above, before deciding to prosecute a lawsuit, attorneys often must evaluate whether to invest limited resources in a case based upon their assessment of its potential financial risks and rewards. When the results of this process for selecting cases are aggregated across the legal system, the legislative creation of opportunities and economic rewards for lawyers to enforce regulatory statutes can importantly contribute to the growth of a bar of lawyers possessed of the skill and desire to execute the function of enforcing them. That is, when legislators craft enforcement markets with sufficient incentives in a regulatory statute, they can stimulate the creation of support structures for implementation in the form of an infrastructure of private prosecutors who earn a living, at defendants’ expense, practicing in the relevant area of law.35 This argument extends far beyond litigation by have-nots, and beyond the policy domain of civil rights and civil liberties. It is an argument about regulation through private enforcement regimes in general.

INSTITUTIONAL FRAGMENTATION AND PRIVATE ENFORCEMENT REGIMES

When Congress enacts a law to regulate some facet of economic or social life, it must make choices about how the law will be implemented. One classic characterization of a basic regulatory choice juxtaposes the creation of decentralized incentives to shape behavior through voluntary choice, such as tax rewards for desired behavior, and the creation of a “command and control” system to police for violations and punish violators.36 The first type of system relies upon rewards, and the second upon punishment. While regulation through systems of command and control is commonly associated with regulation through bureaucracy, the use of private enforcement regimes is also a form of command and control. As argued in chapter 1, in comparison to bureaucratic regulation, the use of private enforcement regimes entails no less commanding, controlling, or coercing, but rather is distinguished by delegating some of those powers of coercion to private actors pursuing private ends—albeit private ends constructed by Congress. Thus, when Congress enacts command-and-control regulatory legislation, it faces a choice between enforcement through bureaucratic machinery and the use of litigation, or what Morris Fiorina called the fundamental choice between “administrative process” and “legal process.”37

Fiorina’s dichotomy between administrative process and legal process as forms of command and control regulation is certainly stylized, but usefully so. To be sure, the two forms of regulation, while they are often used independently of one another, are also used in combination, with some powers being delegated to administrative actors, while others are left to private litigants and courts within the same statute. In hybrid regimes, for example, either administrative process or legal process can be given the dominant role, with the other playing a more ancillary one; the two forms can be given important and distinctly separate roles in a regulatory scheme, such as by authorizing administrators to act as prosecutors in court, or they can be given substantially overlapping roles; the two regulatory forms can be treated as substitutes for one another, or can be used in complementary fashion. The range of possible combinations of administrative and legal process is substantial and complex, and numerous concrete examples of hybrid regimes will be examined in part II of this book.

Despite this complexity, however, any command-and-control regulatory enforcement regime distributes power between administrative process and legal process, and can be characterized in general terms as falling somewhere on a continuum between pure legal process and pure administrative process. The theoretical framework below is developed based upon the stylized choice between bureaucratic implementation and private enforcement regimes, as alternatives, in order to gain analytical leverage on and crystallize the core differences between the two regulatory forms. The insights gained will be no less useful for understanding the relative weight given to bureaucracy and private lawsuits in hybrid regimes than for understanding the choice between the two pure forms.

Private Enforcement Regimes and Regime Politics

Before the discussion turns to the specific linkages between American state structures and the legislative choice to use private litigation in policy implementation, it will be helpful to set the argument in the context of a stream of research in American politics situating courts in relation to nonjudicial actors’ pursuit of their policy agendas. The study of American courts by political scientists has long been dominated by analyses of appellate decision-making by judges, and particularly the degree to which it is driven by judges’ personal ideological preferences. There is a growing line of scholarship that seeks to shift from a focus on the judiciary as an autonomous bubble, in which judges make policy according to their own preferences, to a focus on the judiciary as an institution that is used, strategically and instrumentally, by the elected branches in support of their political and policy agendas. This line of research, often referred to as a “regime politics” approach to the study of courts, traces its lineage to early work by Robert Dahl and Martin Shapiro.38 It endeavors to retrieve courts from scholarly isolation from the broader field of American politics, and to integrate them into more general theories and understandings of how governing coalitions exercise power.39 The present study is aligned with and builds upon these themes, adding private litigation to the story of regime politics.

This literature has identified a number of ways that an independent judiciary can and has served the interests of governing coalitions in the elected branches, three of which are particularly relevant here. First, focusing on constitutional doctrine, Balkin and Levinson suggest that the appointment of a sufficient number of ideologically kindred lifetime tenured judges, which can long outlast the coalition that appointed them, can allow that coalition to “entrench” its policy agenda. They emphasize that this strategy will become more attractive as the governing coalition’s electoral future grows more uncertain.40 Second, Whittington argues that an independent judiciary with powers of judicial review can aid a governing coalition that is still in power by making policy choices that the coalition desires but is unable to achieve because of countermajoritarian “obstructions” arising from, for example, veto powers conferred upon electoral minorities by fragmented political institutions.41 Third, Landes and Posner have argued, influentially, that judges—regardless of who appointed them—can also serve legislators by applying statutes according to “norms legality,” most significantly by interpreting statutes enacted by past governing coalitions according to the intentions of those coalitions. This serves the interests of legislators in general, including current legislators who are ideologically opposed to past legislative bargains, because their ability to make a “credible commitment” that legislative bargains will endure beyond the life of the enacting coalition makes legislation far more valuable to interest groups, and thus allows legislators to extract a higher price for it.42

Each of these accounts of how courts can serve broader political regimes involves some supposition about the content of judicial decisions in relation to legislative preferences. In the “overcoming obstructions” scenario the instrumental utility of the judiciary depends upon its rendering substantive decisions in accord with the preferences of the current ruling coalition. Courts friendly to current majorities can help them overcome obstructions to governance. In the “political entrenchment” scenario the instrumental utility of the judiciary depends upon its rendering decisions in accord with the preferences of the coalition out of power, and presumably disfavored by the current ruling coalition. Courts friendly to past majorities, now defeated, can continue to press their agenda. In the “credible commitment” scenario, the instrumental utility of the judiciary depends upon its rendering decisions in accord with the preferences of the enacting coalition, whether in or out of power, and this norm serves the long-run interests of current legislators, even if they dislike the short-run outcomes in particular cases that apply statutes enacted by their predecessors.

Legislative enactment of private enforcement regimes is similar to these accounts in some ways, and critically different in others. Straightforwardly, when ruling coalitions enact private enforcement regimes in pursuit of their policy goals, they use the judiciary as an infrastructure for implementation of their agenda. As we shall see later in this chapter, when legislative motivations for this choice are assessed, private enforcement regimes can at times facilitate political entrenchment, at times help to overcome obstructions to lawmaking, and at times enable credible commitments. However, the instrumental utility of private enforcement regimes does not depend upon courts rendering decisions in accord with the preferences of past or present legislative majorities, or with the enacting coalition’s intent. The instrumental utility of private enforcement regimes depends upon the mobilization of private litigants and their attorneys to execute the prosecutorial function. This will, of course, bring the ideological preferences of courts into play, but as we shall see at the end of this chapter, a particular supposition about judicial behavior will not be a necessary precondition to the attractiveness of private enforcement regimes from Congress’s point of view.

Private Enforcement Regimes and Legislative-Executive Conflict

To understand this legislative choice, we must situate it within the institutional context of American state structures. In his foundational Adversarial Legalism, Robert Kagan has suggested that the large role of adversarial legal process in American public policy is rooted partly in the “weak” and “fragmented” character of American state structures, which are characterized by crosscutting institutional checks and the dispersion of authority across executive, legislative, and judicial branches.43 Kagan stresses that, notwithstanding these limitations on the capacity of the American state to implement ambitious public policy, the American polity demands a robustly interventionist and protective regulatory state.44 Consequently, Kagan argues, the large role of litigation in American public policy is driven in part by the mismatch between public demand for an activist state on the one hand, and a weak and fragmented administrative state on the other. Americans use litigation to try to get from courts what they cannot get from their hapless administrative state.

Thomas Burke provides an important development of Kagan’s work, focusing more closely on the ways in which institutional fragmentation, identified by Kagan as a source of adversarial legalism, provides incentives for interest groups and policymakers to purposefully structure laws so as to encourage litigation as an alternative to bureaucracy. Burke observes that the work of Terry Moe on congressional choice of bureaucratic structure provides a useful analytical frame for specifying key institutional dynamics through which the American separation of powers system generates high levels of private litigation to enforce public policy, and I draw upon Burke’s discussion.45 A central theme of Moe’s work is that when creating agencies, rational legislators in the United States make choices about agency structure and procedure meant to insulate their preferences from political opponents who would subvert them in both the short and long run.46 The most fundamental and persistent threat of subversion is subversion by the president, who has distinct institutional interests, and potentially divergent ideological preferences. This threat of subversion of administrative implementation is critical to understanding the legislative choice of private enforcement regimes.

Moe argues that, even aside from ideological differences between Congress and the president, there are fundamental institutional divisions that will give the two branches different preferences regarding the exercise of bureaucratic authority. As compared to presidents, legislators are influenced more by particularistic than by national interests and are more subject to interest group pressure, differences that can lead to divergent preferences over regulatory implementation.47 Further, while legislators certainly have significant continuing power over agencies’ actions,48 presidents nevertheless possess considerable capacity to unilaterally influence agencies’ structure and behavior.49 Thus, legislators and the interest groups that influence them strive to create agency structures calculated to implement their policy preferences while tightly constraining bureaucratic discretion so as to insulate it, to the extent possible, from presidential subversion. Examples include writing extremely detailed laws that limit administrative discretion, limiting the number and power of political appointees, vesting more power instead in career civil service personnel, and denying the president hierarchical instruments of control over the agency.50

To the extent that these structural dynamics are driving Congress’s construction of the character and capacities of the American administrative state, the relationship should be intensified with increasing ideological conflict between Congress and the president. If institutionally rooted differences produce some baseline divergence between the preferences of the president and those of legislators, then ideological conflict between the two will exacerbate this divergence. The more congressional and presidential ideological preferences diverge, the more likely the president will be to use his significant institutional resources to subvert implementation of congressional policy choices, and the more likely Congress will be to constrain and limit delegations of power to the bureaucracy.

Empirical research strongly bears out this prediction. Epstein and O’Halloran demonstrate that Congress does, indeed, respond to the ideological position of the president when deciding how much discretion to delegate to agencies and when designing agency structure.51 They find that under conditions of divided party government, Congress enacts more detailed laws, thus limiting agency discretion in implementation, and places more structural constraints on the exercise of bureaucratic implementation authority. Similarly, in studies comparing American states, researchers have found that divided party government between the executive and legislative branches leads legislators to enact more detailed laws and thus to delegate less discretion to bureaucrats,52 and to enact more structural constraints upon the exercise of bureaucratic power that is delegated.53

This institutional logic for delegating less authority to the bureaucracy, and structurally constraining its exercise of the powers delegated, simultaneously motivates Congress to enact private enforcement regimes.54 To the extent that Congress has concerns about whether the president will pursue an enforcement agenda inconsistent with congressional policy preferences, because of the distinct institutional and electoral imperatives of the presidency, Congress has reason to enact incentives for private actors to do so. To the extent that this structural cause for enactment of private enforcement regimes is in fact at play, it will be intensified under conditions of ideological conflict between Congress and the president. This is the flip side of the delegation literature just discussed. Under conditions in which that literature has found legislators delegating less implementation power to the bureaucracy—ideological conflict between the legislative and executive branches—legislators do not abandon implementation. Rather, under those conditions legislators marshal other resources to achieve desired levels of enforcement, including private litigants, who are substantially beyond the reach of presidential influence.55 This institutional logic suggests that the more ideologically distant Congress is from the president, the more likely it will be to enact private enforcement regimes. This hypothesis will be tested in the next chapter.

This theoretical claim is not only about elevating the extent of enforcement with private enforcement regimes, as compared to bureaucratic implementation, but also about controlling the level of enforcement, and this is a critical point that has been neglected. As an enforcement strategy, private enforcement regimes can protect against either under- or overenforcement by bureaucrats. As discussed above, table 2.3 reflects the variability of private enforcement regimes, which, like bureaucratic regimes, can range from weak to strong. A private enforcement regime with limited opportunities and incentives for private enforcement can be calculated to produce less intervention than an overzealous agency (from Congress’s point of view), and a robust private enforcement regime can be calculated to produce more intervention than an agency disinclined toward vigorous implementation (from Congress’s point of view).

Finally, it bears emphasis that the claim here is not that legislative-executive relations in a separation of powers system encourages Congress to enact private enforcement regimes only under conditions of ideological conflict with the president, but rather that those conditions will make it more likely to do so. The institutionally rooted difference between the preferences of legislators and presidents in the separation of powers system can make private enforcement regimes appealing to Congress even when the president is an ideological ally, but their appeal will multiply when the president is an enemy. Thus, theory predicts that the American separation of powers system encourages enactment of private enforcement regimes in general, and that their use will be elevated under conditions of ideological conflict between Congress and the president.

What about judicial ideology? If it is true that legislators sometimes regard bureaucracy and courts as alternative implementation venues, and that Congress is concerned about executive subversion of its policy preferences when confronting this choice, then the question naturally arises whether Congress is similarly concerned about judicial subversion of its policy preferences. How to incorporate judicial ideology into this discussion, however, turns out not to be theoretically straightforward. This question is deferred until later in this chapter because some intervening concepts will be helpful in unpacking it.

Private Enforcement Regimes, Coalition Drift, and Uncertainty

Moe identifies electoral uncertainty as a second potential source of subversion of Congress’s policy preferences that motivates it to insulate its decisions through strategic choice of bureaucratic structure. Members of Congress are famously mindful of the prospects of electoral defeat,56 and they and their constituents recognize the possibility that rival political forces may gain control of Congress in the future and seek to undo the good works of the enacting Congress.57 That is, in future periods the preferences of Congress may drift away from those of the enacting coalition. Kenneth Shepsle observes that, from interest groups’ point of view, this risk of “coalition drift” is present even aside from the question of electoral uncertainty because the existing legislative coalition’s preferences may be subject to change the future—most likely in response to shifts in demand by the public and interest groups—even if it remains in power.58

As a result of uncertainty about future legislative preferences in a democratic society, according to Moe, an enacting coalition’s goal “is to build agencies that are difficult for its opponents to gain control over later,” which will ultimately mean that an agency is difficult for any outside forces to gain control over. This goal is advanced, for example, by writing detailed laws that impose inflexible restrictions on agencies’ mandate and decisional processes, and that minimize the number and power of political appointees, and by opposing formal provisions that would foster legislative oversight and participation in agency affairs, such as sunset provisions stipulating the necessity of reauthorization of the agency after some period.59 This strategy of insulating the agency from oversight and intervention by legislative majorities in the future assumes, of course, that they won’t simply pass a new law to achieve their goals.

This strategy of insulation can be effective in an environment of institutional fragmentation because the institutional stickiness of the status quo will make it difficult and costly for future coalitions to pass new laws. Fragmentation of American political institutions gives rise to a multitude of what Ellen Immergut has called “veto points,” which are the source of the stickiness of the status quo in the American lawmaking system. Working from a comparative institutional perspective, Immergut explains: “Political decisions are not single decisions made at one point in time. Rather, they are composed of sequences of decisions made by different actors at different institutional locations. Simply put, enacting a law requires successive affirmative votes at all decision points.” The degree of difficulty of passing a contested proposal depends, in part, on the number of veto points along the decision chain.60

New institutional scholars in political science have emphasized that the American separation of powers system, giving a considerable degree of constitutional independence, autonomy, and legitimacy to separate executive, legislative, and judicial branches, coupled with the strong norm of judicial review, is characterized by multiple veto points.61 Greatly adding to these veto points, the lawmaking process within Congress is particularly fragmented. Bicameralism, an elaborate committee system that gives disproportionate powers to committee members and chairs, and the filibuster in the Senate, combine to create a multitude of players with the power to kill or radically reshape legislation that would easily command a solid majority if only it could reach a floor vote.62 These scholars have also argued that the relative weakness of parties in the United States encourages pivotal lawmakers to respond to important, even if very narrow and particularized, constituencies and interest groups when deciding whether and how to exercise their veto powers. The net result is a very sticky status quo. In this lawmaking system, as Moe puts it, “Whatever is formalized will tend to endure,” leading current majorities to embed their preferences into the structure of bureaucracy.63

This institutional logic for constraining bureaucratic discretion, grounded in uncertainty about the preferences of future coalitions, constitutes a potent incentive for legislators and their constituents to opt for private enforcement regimes, which they know will tend to endure.64 In-deed—and this is critical—once formalized, private enforcement regimes provide better insulation on the enforcement front than rule-governed agency powers, which future Congresses will have more continuing control over. Most significant among forms of continuing congressional control over bureaucracy, even if future Congresses lack the political capacity or will to change or extinguish an agency’s enforcement authority by formal legal enactment, they can exercise some leverage over enforcement efforts through investigation, oversight hearings, earmarking funds, formal reporting requirements, refusing to confirm appointees, and, of course, by threatening to reduce or actually reducing the agency’s budget.65 In contrast, if an enacting Congress utilizes a private enforcement regime, there is little if anything that future Congresses can do to influence private enforcement levels short of repealing or amending the law. This will be far more difficult than efforts at agency oversight because of the institutional stickiness of the status quo already discussed, the high transaction costs of passing new legislation, and uncertainty about the ultimate legislative outcome if the legislative process is opened up.66 Just as private enforcers will be largely beyond the reach of the president, they will also be beyond the reach of future legislative majorities, short of a new legal enactment.

To the extent that this structural cause for enactment of private enforcement regimes is in fact operative, it will be intensified under conditions in which legislators are more apprehensive about losing power. That is, while private enforcement regimes will always have some appeal in a separation of powers system because of their ability make policy choices stick even when future legislative majorities with different preferences come to power, greater concern about electoral losses will make current majorities more likely to use them. Thus, as the risk of electoral losses increases for the majority party, it will be more likely to enact private enforcement regimes. This hypothesis will be tested in chapter 3.

These effects of electoral risk, in conjunction with a sticky status quo, have a logic similar to that of legislators using judicial appointments for “political entrenchment,” and using an independent judiciary for purposes of making “credible commitments” that statutory policy will survive the enacting coalition. Private enforcement regimes can certainly allow a ruling coalition to entrench not just its statutory policy pronouncements, but also an enforcement apparatus designed to achieve desired enforcement levels. Private enforcement regimes likewise can be thought to enhance credible commitments by legislators to interest groups. Landes and Posner’s formulation of this idea focuses upon commitment to the substantive meaning of a statute, and hinges upon judges observing norms of legality according to which the enacting coalition’s intent guides judicial interpretation, a supposition about judicial behavior that many scholars have doubted.67 Private enforcement regimes represent a credible commitment to consistent levels of enforcement, as distinct from substantive interpretations of the law, where the credibility of the commitment hinges only upon potential plaintiffs and lawyers responding to opportunities and market incentives for enforcement, not expectations about norms of legality governing judicial behavior. We will return shortly to the issue of how judicial interpretation can influence the efficacy of private enforcement regimes.

Private Enforcement Regimes and Bureaucratic Drift

When delegating to the bureaucracy, legislators also have “bureaucratic drift” to worry about. The preceding discussion of legislative-executive conflict addressed the prospect of bureaucrats being used and influenced by the White House to pursue its policy goals at the expense of the enacting congressional coalition’s, and the discussion of coalition drift addressed the prospect of bureaucrats being used and influenced by future congressional coalitions to pursue their policy goals at the expense of the enacting congressional coalition’s. A third risk concerns the problem that bureaucrats are agents with their own preferences, at least partially distinct from any of their principals in the legislative or executive branches. McCubbins, Noll, and Weingast (McNollgast) observe that “bureaucrats have personal preferences … derived from some combination of private political values, personal career objectives, and, all else equal, an aversion to effort, especially effort that does not serve personal interests.” Consequences that arise from bureaucrats’ personal preferences include the risks of bureaucratic shirking of delegated work, capture of the bureaucracy (undue influence upon it) by the regulated population, and bureaucratic oligarchy, where bureaucrats pursue their own policy preferences rather than those of democratically elected officials.68

An important caveat is necessary about the parameters of the concept of bureaucratic drift deployed in this book. Viewed from Congress’s point of view, McNollgast’s account of bureaucratic drift overlaps with Moe’s account of legislative-executive conflict as a motivation for legislators’ choices about the structure of bureaucracy. McNollgast’s account contemplates pivotal legislative actors and the president as principals in an enacting coalition that is concerned about drift by the bureaucratic agents that it empowers. Because there are multiple principals in the coalition, one source of drift that each is worried about is the prospect that in the future other principals will seek to influence the bureaucracy to move policy in their own preferred direction.69 If we conceptualize Congress as a unitary actor, from its point of view the president is another principal that threatens to pull policy (cause it to drift) in her direction and away from the legislative bargain. This dynamic’s influence on the congressional choice of private enforcement regimes is already accounted for in the conceptual model developed in this chapter under the rubric of legislative-executive conflict. Thus, the concept of bureaucratic drift used here is defined so as not to include drift caused by the president, which is treated as a separate phenomenon.

McNollgast further observes that the stickiness of the status quo in the American lawmaking process, arising from the institutional fragmentation and multiple veto points discussed in the last section, can create significant latitude for bureaucrats to move policy (cause it to drift) in the direction of their personal preferences, and away from the preferences of the elected branches, before all necessary players in the lawmaking process will have an incentive to coordinate their actions in a legislative reversal.70 Recognizing these institutional limitations on corrections, through new legislation, to agencies’ deviation from the enacting coalition’s intent, that coalition will often strategically design into a law structures and procedures aimed at preventing bureaucratic drift.

A key aspect of this legislative practice concerns allowing groups favored by the enacting coalition to intervene effectively in agency implementation, which is accomplished by requiring agencies to publicize important policy actions in advance, to keep policy proceedings open, to permit favored groups to provide information and otherwise participate in policymaking proceedings, and to use administrative procedures that militate in favor of outcomes preferred by favored groups.71 Note that there is generally a tradeoff between controlling coalition drift on the one hand, and controlling bureaucratic drift on the other. As Horn and Shepsle put it: “To deal with the bureaucratic drift, the arrangement must provide future coalitions with a relatively inexpensive way to intervene in implementation. To deal with the legislative drift, one must place obstacles in the path of such interventions.”72 Because each goal will typically be pursued at the expense of the other, both will necessarily remain far from fully realized.

The problem of bureaucratic drift can create further institutional incentives for Congress, and the interest groups influencing it, to rely upon private enforcement regimes. Other things being equal, as an enacting coalition grows more concerned, with respect to its preferred level of enforcement of a regulatory statute, about bureaucratic drift (either in the direction of more or less enforcement than it wants), the appeal of private enforcement regimes, designed to produce desired enforcement levels via market incentives, will grow. The tradeoff relationship between controlling bureaucratic drift and coalition drift, described by Horn and Shepsle, further highlights the appeal of private enforcement regimes. On the regulatory enforcement front, private enforcement regimes present a potential solution to the tradeoff conundrum: they can provide for desired levels of enforcement in a manner that simultaneously insulates from both bureaucratic drift and coalition drift. To be sure, private enforcement regimes can involve their own costs. Later sections of this chapter consider some of them, after a number additional concepts are introduced that will aid in that assessment.

Unlike the legislative-executive conflict and the coalition drift hypotheses, the bureaucratic drift hypothesis does not yield straightforwardly observable implications that can be directly tested in a statistical model. That is, while the hypothesized effects of legislative-executive conflict should be greater as the ideological distance between Congress and the president widens, and the hypothesized effects of coalition drift should be greater as electoral uncertainty increases, there is no straightforward direct empirical measure of the threat of bureaucratic drift.73 However, there is an indirect approach to evaluating the hypothesis. As discussed in the next chapter, scholars have theorized that issue-oriented interest groups are an important source of demand for private enforcement regimes, and that their demand is motivated by fear of bureaucratic drift. This claim can be tested by assessing the influence of issue group demand on legislative enactment of private enforcement regimes in the empirical model in the next chapter, and then investigating issue group motivations for preferring private enforcement regimes (if they do) in the historical evidence examined in chapters 4 and 6. If the evidence shows that issue groups are an important and effective source of demand for private enforcement regimes, and that they are motivated by fear of bureaucratic drift, this evidence will militate in favor of the bureaucratic drift hypothesis. Further, to the extent that the legislative-executive conflict and the coalition drift hypotheses are supported in the statistical model, revealing strategic enactment of private enforcement regimes to guard against subversion by executives and future legislative majorities, the closely related theoretical claim that an enacting coalition would also use them to guard against bureaucratic drift will be strengthened. Conversely, if the evidence does not suggest strategic use of private enforcement regimes in the other contexts, then the plausibility of the bureaucratic drift hypothesis will surely be weakened.

Private Enforcement Regimes and Compromise

The multitude of veto points in America’s fragmented lawmaking institutions encourage enactment of private enforcement regimes for an additional reason. A core theme of work focusing on fragmented institutions in the American lawmaking process, particularly in the subfield of American political development, is the way in which the many veto points truncate, limit, and curtail ambitious policy initiatives, if they can survive that lawmaking process at all.74 As Sven Steinmo puts it, an American law-making system “replete with veto points … gives huge power to interests wishing to stop, alter, or modify governmental action,” and consequently by the time ambitious policy initiatives “wheedle their way through the labyrinth and past so many veto points,” they typically will have been considerably whittled down to satisfy many gatekeepers.75

This institutional environment has consequences for legislative choices concerning the deployment of public versus private power and resources in pursuit of policy goals. Christopher Howard and Jacob Hacker, in their respective studies on tax expenditures and policies encouraging private employment-based benefit plans, suggest that as compared to direct state expenditures and bureaucratic welfare state-building, laws privatizing the provision of social benefits are more likely to attract the support of a sufficiently broad coalition—including conservative Democrats and moderate Republicans, for example—to accomplish the supermajoritarian task of clearing the labyrinth of veto points in the American lawmaking process. Legislators occupying veto points who are unwilling to support direct bureaucratic welfare state-building may be willing to support the pursuit of similar policy goals, according to Howard and Hacker, by incentivizing private behavior. This is partly because it will be less visible and more ambiguous as a form of state intervention, making it more acceptable to those with antistatist preferences, and may strategically operate to diminish the likelihood of bureaucratic welfare state-building in the future. Even when advocates of expanded direct welfare state-building command a simple majority in Congress, they may be driven to embrace policies that operate through private incentives, for the alternative may be no legislation at all.76

The legislative creation of incentives for the private provision of benefits to achieve welfare state goals, and the legislative creation of incentives for private litigation to achieve regulatory state goals, are analogous in a number of important respects. Private litigation, with its air of private dispute resolution, is less visible and more ambiguous as a form of state intervention. Therefore, it may be preferred to bureaucratic state-building by legislators with antistatist preferences, a significant strand of the American political tradition, particularly as applied to the central state in the United States’ federalist system. Indeed, private enforcement regimes may be embraced by those legislators as a way of thwarting bureaucratic state-building. Just as the introduction to this book argued that state-centered scholars have neglected the significance of private enforcement regimes as a form of state intervention, legislators and the public likewise tend to regard them, as Kagan puts it, as “nonstatist mechanisms” of policy implementation. As compared to constructing and financing bureaucratic regulatory enforcement machinery and endowing it with coercive powers, for example, to investigate, prosecute, adjudicate, and issue cease-and-desist orders, an enforcement regime that is founded instead upon allowing aggrieved persons to prosecute their own complaints in court is likely to attract broader support, increasing its chances of emerging from the American legislative gauntlet. If there are pivotal lawmakers prepared to obstruct enactment of regulatory policy that entails bureaucratic state-building, utilizing private enforcement regimes may facilitate overcoming such obstructions.77

It is critical to highlight here that while fragmented institutions, by necessitating compromise, can drive enactment of private enforcement regimes as an alternative to bureaucratic regulatory state-building, this does not necessarily parallel the “weak state” and “whittling down” themes characteristic of the American political development literature. The introductory chapter suggested that private litigation may be regarded as a powerful form of state intervention. Whether to regard it as a form of intervention more or less powerful than bureaucratic regulatory state-building cannot be answered in the abstract. A robust administrative enforcement framework can certainly be more powerful than a feeble private enforcement regime, for example, in which most suits have a negative expected value. At the same time, however, a robust private enforcement regime can certainly be more powerful than a feeble bureaucratic enforcement framework characterized, for example, by modest formal administrative powers and inadequate resources. Thus, the claim advanced here is that veto points, by necessitating compromise, can encourage enactment of private enforcement regimes, distinct from the question of the strength or weakness of the enforcement framework to be constructed.

This claim about the relationship between the multitude of veto points in American lawmaking institutions does not yield a straightforward and readily operationalizable hypothesis that can be tested in a statistical model. It is, however, an account that, if a significant explanatory factor, should show itself in the historical evidence surrounding legislative decision-making about regulatory enforcement. We will assess such evidence in the context of federal job civil rights laws in chapters 4 and 6.

Private Enforcement Regimes and the Allocation of Power

These institutional dynamics governing Congress’s enactment of private enforcement regimes bear directly upon Congress’s allocation of policymaking power among potential implementation agents. While discussion thus far has focused on the enforcement of policy, it is necessary here to distinguish between rule enforcement and rule articulation in the policy implementation process. Given a discrete set of statutory rules, rule enforcement concerns what resources are mobilized to monitor for and investigate violations, and to prosecute and punish violators. However, for reasons discussed below, Congress generally does not, and cannot, provide a comprehensive set of legal rules to be enforced. As a result, the implementing authority, whether judicial or administrative, will be required to articulate rules elaborating the substantive meaning of a statute in the course of applying it. Contrasting which actors exercise these distinct rule enforcement and rule articulation functions under a bureaucratic implementation regime, as compared with a private enforcement regime, helps to crystallize how the two approaches to implementation differentially distribute power among the branches of government, and between the state and civil society.

Bureaucracies can articulate and enforce rules. The power of agencies in the regulatory process is multifaceted and broad ranging, and fuses the powers associated with each of the three branches of government. Agencies can have rule-making powers that are fundamentally legislative in character, such as when the Environmental Protection Agency makes rules governing emissions from motor vehicles. They can have adjudicatory powers that are essentially judicial, such as when the National Labor Relations Board adjudicates disputes over alleged unfair labor practices, followed by issuance of judicial-looking opinions and binding orders. These quasi-legislative and quasi-judicial agency powers entail rule articulation in the course of elaborating the meaning of a statute in application. And, of course, agencies can be given the quintessentially executive function of rule enforcement by being authorized to enforce their own statutes and rules, such as by monitoring to detect violations, conducting compulsory inspections, demanding documents and testimony, and prosecuting enforcement proceedings. While a particular agency’s powers will be defined by its enabling statute, typically an agency will have both rule enforcement and rule articulation powers.78

As compared to bureaucratic implementation, private enforcement regimes empower private litigants and their attorneys to enforce rules at the expense of the executive. Note that this points to a falsehood (certainly not the only one) in the textbook characterization of the allocation of powers and functions in the American separation of powers system. On that view, Congress has the power to make laws, the president has the power to implement and enforce them (to “take care that the laws be faithfully executed,” as the Constitution puts it), and the federal courts have the power to decide cases and controversies presented to them. However, when Congress implements laws through the use of private enforcement regimes, it can cut the president out of this scenario, save for an indirect presidential influence via judicial nominations. When a law is implemented purely through a private enforcement regime, Congress makes laws, private actors and their attorneys “take care that the laws be faithfully executed,” and courts decide cases or controversies. Private actors are given what are classically thought of as executive responsibilities, and the president, along with the executive apparatus, is sidelined.

This has significant policy consequences, and not just for how much or little enforcement there will be. It also has consequences for the distribution between state and civil society of the power to affect policy. The act and process of litigation can have far-reaching policy effects beyond the individual case being prosecuted.79 Most obviously, it sets the agenda for courts’ exercise of their rule articulation function (discussed below), since courts can only articulate rules in the context of cases presented to them. It can set legislative agendas by triggering legislative interventions or overrides.80 It can drive policy innovation by the regulated population, whose creativity is stimulated by a desire to avoid liability.81 It can draw national media coverage and bring mass attention to an issue, fostering public deliberation.82 And such public attention to an issue can itself stimulate more litigation in similar cases.83 More broadly, it can shape the ambition and efficacy of social movements.84 Choices about what, when, where, and how to enforce the law can have widely radiating policy effects, and private enforcement regimes, as compared to bureaucratic implementation, place those choices in private rather than public (executive) hands.

As compared to bureaucratic implementation, private enforcement regimes empower courts to articulate rules at the expense of the executive. This is because the delegation of power to apply and interpret statutes is the delegation of power to give content and contours to statutory rights and prohibitions from a range of plausible alternatives. When courts interpret statutes, “[T]hey become an integral component of the legislative process.”85 When courts interpret statutes, they make policy.86 This is, of course, also true of agency interpretation of statutes,87 for the deep policymaking dimension of statutory interpretation inheres in the enterprise of interpreting and applying statutes, not in the title of the interpreters or the governmental branch in which they work. Recognizing this fact is critical to appreciating the power stakes implicated when Congress designates the agent that will engage in rule articulation in the course of statutory implementation.

This view of statutory interpretation and application as policymaking does not depend upon the claim that judges or bureaucrats are overreaching usurpers of legislative power. Even an interpreter that struggles for fidelity to congressional intent will often be required to make policy. One important reason this is so is that Congress frequently legislates through broad and vague pronouncements that simply do not make clear what rights and prohibitions it intended to enact.88 In attempting to apply such broad and vague statutory language, courts and bureaucrats given implementation responsibility have no choice but to make policy.

Scholars have identified a number of factors that contribute to Congress’s propensity to enact broad and vague laws generating wide discretion to articulate substantive rules at the implementation stage. Legislators may wish to draw on the expertise of implementing agents, and allow them flexibility to adapt the regulatory regime to changing circumstances; legislators may wish to escape electoral blame for hard policy choices, which they can slough off on courts and bureaucrats with vague regulatory pronouncements; they may wish to avoid expending scarce time and energy that would be required to write a detailed law; they may be trying to appear responsive to contradictory constituent demands; and they may simply be unable to pass a law that is more clear and detailed in its policy prescriptions, and thus more likely to attract opposition in the legislative process.89 Moreover, even when legislators are able to overcome these obstacles to statutory specificity, they are simply not capable of predicting the multitudinous circumstances that will arise in the course of the statute’s application, and thus they are not capable of resolving them in the law’s text.90 The important point for present purposes is that many factors endemic to politics, American political institutions, and bounded rationality point to the inevitability of policymaking through rule articulation at the implementation stage.

This view is consistent with extensive systematic empirical evidence demonstrating that judges’ partisan and ideological preferences influence their voting patterns in statutory interpretation cases across wide-ranging policy domains. Studies have found, for example, that more liberal and Democratic judges vote more liberally, and more conservative and Republican judges vote more conservatively, when interpreting and implementing federal statutes across the domains of civil rights policy,91 labor policy,92 environmental policy,93 tax policy,94 and immigration policy.95 The fact that judges actually decide statutory interpretation and implementation cases differently from one another according to their ideological preferences across the waterfront of federal policy domains provides ample confirmation that the delegation of power to interpret and apply statutes is the delegation of the power to make policy.

In sum, whereas bureaucratic implementation typically fuses rule articulation and rule enforcement powers in an agency, private enforcement regimes bifurcate the two, with private plaintiffs and their attorneys exercising rule enforcement powers and courts exercising rule articulation powers. To the extent that America’s fragmented political institutions create incentives for Congress to enact private enforcement regimes, they create incentives for Congress to empower courts to articulate rules and private litigants and lawyers to enforce them. To the extent that ideological polarization between Congress and the president starting in the late 1960s led Congress to rely more heavily upon private enforcement regimes and less upon administrative machinery to implement its policy choices, these conditions shifted policymaking power away from the executive branch and into the hands of private litigants, their attorneys, and judges.

If private enforcement regimes, relative to an administrative delegation, redirect power from the executive to private litigants, lawyers, and courts, one might be tempted to ask why a president would facilitate her own disempowerment by signing such laws. There are many possible reasons that presidents sign laws with private enforcement regimes, and three are identified here. First, presidents don’t get everything they want. While a president who dislikes some aspect of a legislative proposal can most certainly use the veto threat or an actual veto to attempt to induce legislative revisions, in the executive-legislative dance that Charles Cameron calls “veto bargaining,” the president’s preferences will typically only be partially fulfilled, with multiple other factors, most importantly legislative preferences, also shaping the law’s content.96 The notion is not new that executives will sign laws that give them less power than a differently drafted law could give them. As already discussed, the empirical literature on legislative delegation to the bureaucracy has provided powerful evidence that under conditions of divided government, executives sign laws that contain greater limits and constraints on executive discretion than under conditions of unified government.97

A second reason is that it is not, in fact, at all clear that presidents facilitate their own disempowerment by signing regulatory laws with private enforcement regimes. It may be that legislative resistance to bureaucratic state-building is such that the choice is between a regulatory law with a private enforcement regime versus no law at all. In chapter 4 we will see that this may well have been the case with respect to Title VII of the CRA of 1964. Some pivotal conservative legislators credibly threatened to kill the legislative proposal if it contained a meaningful administrative enforcement apparatus, and in exchange for their support they insisted upon the private enforcement alternative. While President Johnson supported stronger executive enforcement powers, clearly he preferred an enacted Title VII with a private enforcement regime to no Title VII at all.

A third and related reason is that a president may believe that a private enforcement regime will produce levels of enforcement more to her liking than an administrative enforcement apparatus. For example, a president may prefer a strong private enforcement regime if she prefers a high level of enforcement and is concerned that Congress would not adequately fund bureaucratic enforcement over time; or that problems of bureaucratic drift would lead to weak enforcement; or that there would be undesirable political fallout from vigorous executive enforcement. That is, in some circumstances a president’s pursuit of policy goals, served by a private enforcement regime, may trump her preference to enlarge her own power. Thus, there are numerous plausible theoretical explanations for the observed fact that presidents have often signed regulatory laws utilizing private enforcement regimes rather than administrative implementation, just as they have signed laws explicitly constraining their exercise of administrative power.

Private Enforcement Regimes and Judicial Ideology

This chapter’s discussion of the legislative choice to enact private enforcement regimes points to the importance of accounting for the ideological position of the judiciary. In this chapter it has been argued that (1) Congress can regard bureaucratic implementation and private enforcement regimes as alternative implementation strategies; (2) Congress’s willingness to delegate power to the executive to implement statutes is diminished as the executive’s ideological distance from Congress increases; (3) enactment of private enforcement regimes effectively delegates policymaking power to courts; and (4) courts’ exercise of that power is influenced by judges’ ideology. Under these circumstances it seems unavoidable that Congress’s choices regarding enactment of private enforcement regimes will be influenced by the ideological position of the federal judiciary. Before discussing how this might play out, brief mention is warranted of possible institutional differences between courts and agencies as rule articulators.

COURTS VERSUS AGENCIES AS RULE ARTICULATORS

Earlier discussions of the threats of subversion of administrative implementation emanating from legislative-executive conflict, coalition drift, and bureaucratic drift, each contrasted private lawsuits with administrators in the domain of rule enforcement (the central focus of this book), emphasizing the relative insulation of private lawyers and litigants. Considering the role of judicial ideology raises the prospect of what might be called judicial drift (judges pursuing their own preferences, through rule articulation, at the expense of the enacting coalition’s). The same institutional fragmentation that makes it difficult to pass new legislation to correct bureaucratic drift and coalition drift likewise makes it difficult to pass new legislation to correct judicial drift. From the standpoint of the delegating Congress, this suggests the possible relevance of differences between judges and administrators regarding the threat of subversion, and raises the question of whether, aside from the simple ideological position of the two relative to Congress, there are institutional differences between judicial and administrative rule articulation that are relevant to the comparative risk of drift. This is a question different from the relative competence of judges versus administrators, a subject of much scholarly disagreement. Here the focus is upon the relative fidelity to Congress of judges versus administrators.

This is a difficult question on which the scholarly literature lacks consensus. Some, such as Landes and Posner, have argued that institutional norms of legal interpretation within the judiciary will lead judges to be more faithful agents of enacting coalitions in the course of rule articulation, insulating the substance of legislative bargains from the vicissitudes of electoral politics.98 Others, such as Segal and Spaeth, propound an account of judicial rule articulation suggesting that judges will be no less prone to pursue their own ideological agenda than administrators.99 Further, some have argued that the organizational culture of single-mission agencies will lead bureaucrats within them to assume a more aggressive regulatory posture toward rule articulation than judges, who will be more inclined to see themselves as neutral adjudicators of narrow legal disputes.100 Others have argued that agencies regulating in a specific area, and having ongoing contact with the regulated population, will be more prone to be captured by that population, while the judiciary’s decentralized structure and independence from the regulated population will facilitate more vigorous regulatory implementation in the course of rule articulation.101 This discussion could go on identifying institutional characteristics of courts and agencies pointing in contradictory directions. Existing theory and evidence simply do not provide a clear answer to the question of whether, in general, courts or agencies will be more prone to drift away from the preferences of the enacting coalition when exercising rule articulation powers.

One thing can be said with relative confidence, however: judicial drift will be harder for Congress to control than bureaucratic drift. I argued above, in connection with the threat to administrative implementation posed by coalition drift, that private enforcement regimes produce a rule enforcement mechanism, carried out by lawyers and litigants, that is more insulated from future Congresses than agency enforcement powers, because Congress has many more tools for ongoing supervision of agencies. It is likewise the case that private enforcement regimes produce rule articulation powers, exercised by lifetime tenured judges in an independent judiciary, that are more insulated from future Congresses than agency rule articulation powers, because Congress has many more tools for ongoing supervision of agencies.102 While this much seems fairly clear, the inference that one can draw from it about incentives faced by Congress is not. For example, if Congress believes that institutional norms of legal interpretation, and institutional independence from the regulated population, will make the judiciary substantially more faithful to the enacting coalition than an administrator would be, then it might regard tools for continuing oversight as substantially less important. In sum, it is difficult to reach conclusions about generalizable net effects of institutional differences between courts and agencies as they bear upon the risk of policy drift in the sphere of rule articulation. There are, though, certainly reasons to believe that the judiciary’s ideological distance from Congress will influence Congress’s choice of private enforcement regimes, other things being equal.

THE JUDICIAL FRIENDLINESS HYPOTHESIS

Given the linkage already noted between judicial ideology and judicial interpretation of statutes, at first blush intuition suggests that Congress would be more likely to enact private enforcement regimes the more ideologically proximate courts are, and less likely to enact them the more ideologically distant courts are. This seems most clear in the rule articulation dimension of implementation. If the judiciary’s ideological position is such that it will elaborate the substantive meaning of statutes’ regulatory commands in a manner favored by Congress, this naturally should militate in favor of congressional enactment of private enforcement regimes, holding other variables constant.

Congressional concerns about the rule enforcement dimension of private enforcement regimes can also contribute to this expected relationship. This is because the way in which courts exercise their rule articulation function in the course of statutory interpretation is entwined with execution of the rule enforcement function by private litigants; that is, the way that courts elaborate doctrine giving substantive meaning to statutory text can have important effects on how much or how little private litigation is mobilized to enforce it. When a statute is ambiguous regarding whether Congress intended to allow private enforcement, courts will have some interpretive latitude in deciding whether to “imply” a private right of action. Judicial interpretations of statutes’ substantive principles of liability can either favor or disfavor plaintiffs’ probability of prevailing (p), influencing expected value (EV). Judicial interpretations of statutory provisions governing damages and the allocation of litigation expenses, too, can either help or hurt plaintiffs, thereby influencing expected value (EV) via expected benefits (EB) and expected costs (EC). In these ways and others, courts can mobilize or demobilize private litigants.103 The potential effects of judicial ideology on the level of private statutory enforcement, like its effects on substantive policy, suggest that as Congress moves closer to the judiciary, it is reasonable to anticipate the expected value of cases (EV) to move in a direction more attractive to Congress, making the judiciary a friendlier enforcement venue from Congress’s point of view, increasing its propensity to enact private enforcement regimes.

THE JUDICIAL HOSTILITY HYPOTHESIS

However, contrary to initial intuition, when we focus on rule enforcement, there are also theoretical reasons to expect countervailing forces to incline Congress toward increasing incentives for private litigation as courts move ideologically further away from Congress. This logic is implicit in the discussion above suggesting that, as judicial ideology becomes more distant from Congress, courts will be more likely to engage in judicial interpretation that moves EV in a direction objectionable to Congress. In a scenario in which Congress is seeking to mobilize private enforcers, for example, but distant courts would hold plaintiffs’ probability of prevailing (p) below that preferred by Congress, Congress can counteract this potential outcome by increasing expected benefits (EB) or reducing expected costs (EC) in the equation EV = EB(p) - EC.

A concrete example helps to illustrate the point. Consider the hypotheticals in table 2.4 as a set of sequential moves in a scenario in which there is a Republican president, a Democratic Congress, and a suit by a plaintiff under a consumer protection statute. Starting with an initial baseline state of hypothetical 1, with actual damages only and the American rule on fees, the plaintiff’s expected benefit if she wins the case is $40,000, her estimated probability of prevailing is .6, and her expected costs are $20,000, netting an expected value for the case of $4,000. The plaintiff will sue. Next, for hypothetical 2, assume that after a series of Republican judicial appointments the federal bench becomes more pro-business, and the plaintiff’s probability of prevailing is reduced to .4, with the effect of driving down the expected value of her case to negative $4,000. Now the plaintiff will not sue.

The Democratic Congress can respond to this more hostile (from its point of view) judiciary by increasing expected benefits (EB) or reducing expected costs (EC). If it amended the consumer protection statute to add a double damages provision, as in hypothetical 3a, this would raise the plaintiff’s expected benefits from $40,000 to $80,000, which would increase the expected value of the plaintiff’s claim to $12,000, thus ratcheting up enforcement pressure to a level higher than in hypothetical 1. If Congress, instead, amended the consumer protection statute to add a plaintiffs’ fee shift, as in hypothetical 3b, this would reduce the plaintiff’s expected costs from $20,000 to $12,000, which would increase the expected value of the plaintiff’s claim to $4,000, thus exactly offsetting the increased conservatism of the court and returning enforcement pressure (as measured by expected value) to the same level as in the initial baseline state in hypothetical 1. In chapter 6’s analysis of the genesis of the CRA of 1991, where Congress responded to the judiciary’s growing conservatism in Title VII cases partly by increasing available damages, we will observe an actual scenario resembling the move from hypothetical 1, to 2, to 3a. While a sequential example has been used for purposes of illustration, at the time that a regulatory statute is originally drafted, it can be shaped by legislators’ anticipation of how courts will interpret it. Thus it is evident that in some circumstances Congress may rationally respond to an increasingly ideologically distant court by enacting ever more robust private enforcement regimes.

TABLE 2.4
Expected Value in a Separation of Powers Context

[image: ]

Because there are countervailing forces that cause increases in the judiciary’s distance from Congress to create incentives to enact private enforcement regimes, and not to enact them, theory does not support firm expectations about which causal force will predominate, if either does. These contradictory predictions about the effects of judicial ideology on Congress’s propensity to enact private enforcement regimes are not merely a peculiar artifact of theory. When examining Congress’s legislative choices about enforcement of civil rights laws in chapters 4 and 6, we will observe qualitative evidence in support of both the judicial friendliness and the judicial hostility hypotheses at different points in time.

Whatever the effect of the judiciary’s ideological position, there is reason to expect that the judiciary’s ideological position will be weighed significantly less by Congress than that of the executive, and the logic here again concerns the distinction between rule articulation and rule enforcement. As discussed above, bureaucratic implementation typically gives agencies powers of both rule articulation and rule enforcement, whereas private enforcement regimes divide the two powers between courts (rule articulation) and private plaintiffs and their attorneys (rule enforcement), who will execute enforcement functions guided, and insulated from subversion, by market incentives. Assuming, for purposes of illustration, that Congress is substantially and equally distant from the executive and the courts, and is weighing only its ideological distance from these potential implementation venues, it would prefer a private enforcement regime over a bureaucratic delegation. Whereas in the bureaucratic case the president and his officers could subvert congressional preferences with respect to both rule enforcement and rule articulation, in the case of a private enforcement regime the rule enforcement function is largely self-executing and insulated. This logic suggests that while Congress may be influenced by the judiciary’s ideological distance from it, the magnitude of this effect will be substantially weaker than the president’s ideological distance.

A Note on Private Enforcement Regimes and Federalism

A number of scholars have suggested that the federal structure of the American state is a significant factor explaining the large role played by private litigation in policy implementation, frequently identifying constitutional litigation by individuals or interest groups against states as evidence.104 When individuals with grievances against states cannot enlist the assistance of the federal legislative or executive branches, they can assert constitutional rights in federal courts. Within this book’s narrow focus upon the statutory choice by Congress of private enforcement regimes versus bureaucracy, the causal significance of federalism is not theoretically clear. To the extent that the claim is that the American federalist tradition fosters normative resistance, in legislators’ preferences, against growing the central state,105 that was incorporated into the discussion above of private enforcement regimes and compromise in a veto-point-ridden lawmaking environment. Some have also suggested, though, that within the domain of statute, litigation is somehow more effective than bureaucracy as a tool to regulate state and local governments.106 If there is federal legislative authority to regulate states on some issue, however, it is not clear why regulation of states as entities, as contrasted, for example, with federal regulation of corporations, or federal regulation of sectors of the federal government itself, would render the choice of legal process over administrative process more likely to be effective.

When empirically examining congressional enactment of private enforcement regimes in the next chapter, we will see that states have not been a particularly large part of the story. A measure is introduced of Congress’s proactive efforts to mobilize private litigants by statutorily providing economic rewards for successful plaintiffs, and data is presented on such statutory litigation incentives from 1887 to 2004. Only 9 percent of the incentives provide for actions against states, while 17 percent do so against the federal government, and 84 percent apply against private sector entities. These categories, of course, are nonexclusive. Only 3 percent of the litigation incentives apply exclusively to states, and 12 percent apply exclusively to the federal government. While private enforcement regimes have been used against states in the service of very important policy goals, Congress actually has been about twice as likely to mobilize private litigants against the central government itself than against states, and about four times as likely to target central government exclusively. Its primary target, by far, has been the private sector.

Are Private Enforcement Regimes a Free Lunch?

Some might be tempted to ask why a Congress enacting a regulatory prohibition would not always include a private enforcement regime given that it privatizes a huge majority of the costs of enforcement, insulates enforcement powers from subversion by the president, future legislative majorities, and disobedient bureaucrats, and will appeal to a broader coalition than bureaucratic regulatory state-building. However, private enforcement regimes are not really a free lunch. The ideological distribution of preferences among the branches may be such that Congress prefers that the executive branch, rather than courts, be responsible for rule articulation, which is a profoundly important policymaking function. Private enforcement regimes clearly consume judicial resources, and can clog court dockets. Moreover, a flip side of the insulation phenomenon is that private litigants, lawyers, and lifetime tenured judges are less susceptible to ongoing supervision even by the enacting Congress than are bureaucrats, who can be called into hearings and have their budgets slashed, and thus the use of private enforcement regimes may entail a greater loss of control over policy by the enacting Congress. If a private enforcement regime produces either significantly more or less rule enforcement (litigation) than Congress intended, or a judge hijacks the meaning of a statute through rule articulation, this state of affairs will become a part of the sticky status quo, which Congress will only be able to rectify if it can overcome barriers to new legislation.

Finally, private enforcement regimes, as policy instruments, have many detractors. Some regulation scholars have suggested that, as compared to administrative regulation, private enforcement regimes produce policy inconsistency and uncertainty because policy emanates from a multitude of litigants and judges; bias policy toward private and away from public interests; fail to mobilize adequate policy expertise; are needlessly adversarial, subverting cooperation and voluntary compliance; are extremely costly to the regulated population; are painfully slow and cumbersome; are antidemocratic because they allow minorities to extort policy concessions and monetary side-payments that they could not secure through ordinary legislative politics; and may undermine the efficacy administrative power in a hybrid regime.107 While supporters of private enforcement regimes contest this view,108 suffice it to say that critics of private litigation as a regulatory tool have suggested ample reasons that Congress does not simply include a private enforcement regime in every regulatory law it enacts.

Comparative Institutional Implications of Private Enforcement Regimes

This chapter’s discussion of the relationship between separation of powers structures and legislative decisions about regulatory implementation suggest an important comparative institutional point. Moe’s arguments outlined above were partly marshaled in response to a comparative institutional puzzle raised in the work of James Q. Wilson.109 In decrying the extent to which the strength and effectiveness of American government was undermined by procedural and structural encumbrances on bureaucratic discretion, Wilson observed that, by comparison, bureaucracies in parliamentary regimes were less burdened by formal rules, procedures, and constraints, and thus were able to pursue their policy missions more forcefully and effectively.110 In response, Moe stressed that it is precisely the institutional structure of the separation of powers system that motivates Congress to cabin bureaucratic discretion with formal rules and structural constraints. Threats of subversion from legislative-executive conflict, coalition drift, and bureaucratic drift all have this effect. In parliamentary systems, by comparison, Moe writes:


[T]he executive arises out of the legislature and both are controlled by the majority party. Thus, unlike in the United States, the executive and the legislature do not take distinctive approaches to issues of structure; they do not struggle with one another in the design and control of public agencies; they do not push for structures that protect against or compensate for the other’s political influence.111



Likewise, in parliamentary regimes coalition drift is not a significant incentive to formalize into law rules and procedures meant to insulate bureaucratic power from manipulation by future coalitions. Though certainly stylized, the simple two-party case is illustrative. Moe continues:


[W]hichever party gains a majority of seats in parliament gets to form a government and, through cohesive voting on policy issues, is in a position to pass its own program at will. Similarly, should the other party gain majority status down the road, that party would be able to pass its own program at will—and, if it wants, to subvert or completely destroy everything the first party has put in place. … This means that formal structure does not work as a protective strategy—at least not in the simple, direct way that it works in a separation-of-powers system.112



Moe’s logic suggests that the prospect of bureaucratic drift also does not pose the same threat in the parliamentary as contrasted with the separation of powers context. Because legislative coalitions in the less institutionally fragmented parliamentary setting are far more capable of acting decisively against errant bureaucrats, they are less in need of formal structure as an ex ante protective strategy.

Moe’s comparative institutional argument has provocative implications for the present discussion. He provides an institutional explanation for the development of larger, more coherent, unified, and centralized bureaucratic state machinery in parliamentary regimes, and the failure of a “strong state” on this European model to develop in the United States. American political development scholars, as discussed above, have made similar arguments. America’s fragmented, veto-point-ridden political institutions cause a whittling down of ambitious state-building projects, according to Steinmo, rendering a “weak state” relative to the usual parliamentary European comparators, measured against the benchmark of Weberian administrative centralization.

Scholars have long recognized that private litigation plays an unusually pervasive and important role in the implementation of public policy in the United States as compared to industrial democratic countries with predominantly parliamentary systems.113 Alongside this observation, the institutional arguments laid out in this chapter point ineluctably to a question: viewing the United States in comparison to European parliamentary regimes, are the twin phenomena of a more modest administrative state, and a greater role for private litigation in policy implementation, opposite sides of the same institutional coin? Kagan offers an affirmative answer to this question, stating: “It is only a slight oversimplification to say that in the United States lawyers, legal rights, judges, and lawsuits are the functional equivalent of the large central bureaucracies that dominate governance in high-tax, activist welfare states.”114 Kagan makes this statement in the context of a book that maps the operation of adversarial legal process in the United States in the areas of both criminal and civil law; across constitutional, statutory, and common law; in the context of both regulatory and welfare state functions; and at both the state and federal levels. His main evidentiary goal in the book is to demonstrate the pervasiveness of distinctive patterns of “adversarial legalism” in the United States, not its causes.

This book’s more modest canvas—federal statutory regulation—and its central theoretical and evidentiary focus on what causes legislative enactment of private enforcement regimes, can shed light on the comparative institutional question within the domain of federal regulation. The institutional arguments presented in this chapter and empirically investigated in the next four chapters link the same institutional distinctions between separation of powers and parliamentary systems, upon which Moe’s and Steinmo’s arguments about the “weak” American state hinge, to congressional enactment of private enforcement regimes. If the evidence bears out these claims about the institutional foundations of private enforcement regimes, it will suggest that the institutional explanations for modest administrative state capacity in the United States, and for the unusually large role of private litigation in public policy implementation, are one and the same. That is, it will suggest that limited administrative state capacity on the one hand, and extensive private litigation in policy implementation on the other, are indeed linked outcomes of the same institutional causes and processes. This would provide potentially fruitful comparative institutional lessons for understanding the role of private litigation, and its relationship to bureaucratic forms of regulatory implementation, in different national regulatory systems.

Additional Theoretical Perspectives on Institutional Creation and Development

This chapter developed an argument about how American state structures create incentives for enactment of private enforcement regimes. The theoretical account portrays legislators as rational, strategic actors pursuing regulatory policy goals in the face of a distinctive set of institutional constraints and opportunities. The purpose of the theoretical model is to explain the choices of members of Congress when enacting private enforcement regimes in general, across many policy domains, and over a long stretch of time. Such a general model of legislative choice of regulatory form, by its very nature, is based partly upon stylized assumptions about human behavior and capacity, portraying actors’ preferences and understandings of policy options as static, and representing them as capable of effectively predicting the future effects of institutional choices.115

Political, social, economic, and historical processes are, of course, typically more complex than these stylized assumptions suppose. When one examines the concrete historical experiences of specific policy interventions and communities over time, one may find that institutions do not always behave consistently with their creators’ expectations, and that policy interventions can have “feedback” effects that transform the preferences of important actors by generating learning effects and by changing the incentive structures that they face.116 It is readily acknowledged that historically specific and textured inquiries into the reasons for the genesis and evolution of particular implementation regimes over time will require the consideration of causal processes in addition to those laid out in this chapter.

part II of this book—which provides a detailed historical analysis of the origins and development of the enforcement framework governing many important federal civil rights laws—will argue that policy feedback processes flowing from the Civil Rights Act of 1964, involving both policy learning and shifting incentive structures faced by civil rights advocates, are critical to understanding that case. The operation of such feedback processes, it should be stressed, is not at all in conflict with the rationalist institutional hypotheses developed in this chapter linking American state structures to the legislative choice of private enforcement regimes. Instead, as we shall see in part II of this book, the feedback processes flowed through, and were shaped by, the structural-institutional dynamics laid out in this chapter.
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