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INTRODUCTION
Estate planning involves understanding tax law and being able to manipulate financial equations to figure out how to give away all you've built and accumulated while you are here and after you are gone. You'll find that estate planning has a language of its own, and it's filled with words you've probably never used before or never used in the way they're used here.
I can't promise you that you'll be able to plan your estate after reading this book, but you will have a good idea of key issues to discuss with your accountant and attorney as you put together your estate plan. You won't feel so lost when your attorney tries to determine whether you want a Power of Attorney Trust or a QTIP Trust and whether you want to use a Crummey Trust or a bypass trust to help fund your grandchildren's education.
You probably don't care, as long as your goals are met, but it helps to understand the basics. In this book I start with the essentials of estate planning, talk about the advantages and disadvantages of probate, convince you why it is important to have a will and not die intestate, talk about will substitutes, delve deeply into gift and estate taxes, and discuss types of property transfers that may be necessary to divide your assets.
I also explore how life insurance can help you pay those estate taxes and how you can minimize the amount of taxes your estate will have to pay.
Estate taxes are a moving target, thanks to the ridiculous law that Congress passed called the Economic Growth and Tax Relief Reconciliation Act of 2001. To keep the cost of that law under limits specified by President George W. Bush, the Congress played a dangerous game with estate taxes. The amount of wealth you can exempt from gift and estate taxes gradually goes up until 2010. If you die in 2010, your beneficiaries won't have to pay any taxes on your estate. But that is only for one year. Then the old estate tax law comes back into play.
So what do these shenanigans mean to your pocketbook? In 2007 and 2008, the first $2 million of an estate is excluded from taxes. In 2009, the exclusion amount increases to $3.5 million. Then in 2010, no estate taxes are due. In 2011, if Congress doesn't act fast, estate taxes will be due on any estate worth more than $1 million.
In addition to worrying about estate taxes and how to minimize them, think about what happens if you become incompetent during your lifetime. It's not a pleasant thought, but it's better to plan for it, just in case.
Finally, I present special types of estate planning in which you leave something to someone you lived with but to whom you were not married. People who are not married can't take advantage of many of the laws that married people use to avoid estate and gift taxes.
All of this is critical to help you decide how your assets will be divided after you're gone or maybe while you are still here. The only alternative is to let the government do it for you, something most people don't want to happen.

1
THE BASICS OF ESTATE PLANNING
Before getting into the nitty-gritty of estate planning, I want to introduce you to the key terms and concepts you need to understand. This chapter reviews the overall goals of estate planning, who needs to do it, and why.
Question 1. What is estate planning?
Estate planning is the process of determining what you want to happen to your estate, which includes all the rights, titles, and interests that you have in the property you own. When preparing a plan, consider the accumulation of that property, how you want to conserve its value, and finally how you want to distribute your estate after your death. Throughout this process, consider the best ways to effectively and efficiently accomplish these tasks, keeping both tax and non-tax objectives in mind.
Estate planning and financial planning have many of the same concerns, including income-tax planning, investment planning, insurance planning, and retirement planning. There are three main objectives of estate planning:
	Preserve the wealth that has been passed down through previous generations.
	Use the wealth as desired during your lifetime.
	Pass on to your heirs the greatest possible amount of that wealth in the appropriate form after your death.

There are several key words that are unique to estate planning. I will present them in greater detail later, but I want to introduce them here.
[image: illustration] Probate is the process of proving who is entitled to get the property if the person who died did not make that clear before his or her death.
[image: illustration] Testator (male) and testatrix (female) refer to people who leave a valid will upon their death.
[image: illustration] Intestacy is what an estate is called if there is no will. Partial intestacy means the will did not effectively dispose of all the assets.
Three types of property classifications are generally used in estate planning:
[image: illustration] Real property includes land and any permanent improvements on that land.
[image: illustration] Tangible personal property includes property other than real estate that has a value because of its physical existence. This includes such things as cars, furniture, and collectibles.
[image: illustration] Intangible personal property includes property that you can't touch but that has a value because of the legal rights you hold. This can include a stock certificate or an installment note but can also include copyrights, patents, and other intellectual property rights.
Question 2. Who needs estate planning?
Just about everyone. Even though you may not be wealthy, some degree of planning will probably be necessary.
Here are a few examples:
People with minor children. You need to specify who will care for the children upon the death of their parents and how you will provide for that care financially. You normally make these provisions in your will.
People who own assets in multiple states. Estate planning will avoid what is called ancillary probate, in which an additional probate process must be completed in a state different than the one in which you resided because you owned real estate in that second state. Ancillary probate can be very costly and can reduce the value of your estate.
People who own a small business. You must determine what should be done with your interest in that business — whether it is to be passed on to your heirs or sold. If it is to be sold, you must be certain that your interest in the estate will be marketable at the time of your death.
People who will have to pay estate taxes. If your estate is large enough that taxes will need to be paid upon your death, you must plan for that payment. You want to be sure you have enough liquid assets to avoid the forced sale of estate assets. Often this is done with life-insurance planning.
People who want to determine how their assets will be divided among their heirs. If you don't specify how you want to divide your assets, the state will do so as part of probate.
People in high-liability occupations. If you're in an occupation that has a high risk of being sued or facing claims from creditors, estate planning will help protect your assets. Doctors are a prime candidate for this type of planning.
People whose spouses are not U.S. citizens. You will need to provide for your spouse's death. The marital deduction is not available in most cases for a spouse who is not a U.S. citizen.
People who think they may become disabled. You need to appoint a surrogate decision maker as part of your estate planning. Your surrogate will be able to make medical and financial decisions for you. You may also need to plan for possible Medicaid eligibility as part of your estate-planning process.
Question 3. What are the financial goals of estate planning?
There are two areas of financial goals: non-tax financial goals and tax-related financial goals. Here, I'll focus on the non-tax goals, which will involve issues such as preserving your business's value, maximizing your estate's financial flexibility, maximizing benefits to your surviving spouse, minimizing non-tax transfer costs, and maintaining adequate liquidity. Your tax-related financial goals will focus on how to minimize your estate's tax bite, including:
[image: illustration] Preserving your business's value. Without proper planning, the value of your business could plummet at your death. Maintain the value by using buy-sell agreements among the owners that lay out the distribution of the business upon one of the owner's deaths. Usually these agreements are funded with life insurance policies.
[image: illustration] Maximizing your estate's flexibility. The key to keeping an estate's flexibility is to make it as easy as possible for your heirs to access your liquid assets after your death by using certain types of trusts (see Chapter 11), POD (payable on death) designations for bank accounts, and TOD (transfer on death) designations for brokerage accounts.
[image: illustration] Maximizing benefits for surviving spouse. The best way to be sure your spouse won't be socked with a lot of taxes upon your death is to place the spouse's estate in a trust that gives the surviving spouse access to both the income and principal of the trust. Minimizing non-tax transfer costs. Ways of paying as little in fees and costs as possible in your estate planning include will substitutes, such as taking a title to property with joint tenancy with right of survivorship. This will allow you to avoid the costs of setting up a trust.
[image: illustration] Maintaining adequate liquidity. You must plan for enough cash and cash-equivalents as part of your estate to cover all the immediate non-tax and tax costs of settling the estate. Cash equivalents can include money market accounts, IRAs, and other investments that can be easily converted to cash. Cash needs after your death are most commonly met with life insurance policies when you put together your estate plan.
Question 4. What are the non-financial goals of estate planning?
The non-financial goals focus on several issues: meeting the needs of dependents, properly distributing assets, and controlling your assets after your death. When considering the needs of dependents, the amount of planning will depend on the degree of support the dependent will need. For example, a minor child who can be expected to attain full capabilities when she or he attains adult age will need less planning than a disabled child who will need planning for the basics of life. You will need to specify who will be responsible for a disabled child's clothing, food, and medical care.
Proper distribution of assets involves more than just deciding who gets what. You also must decide the most efficient way to transfer the assets, so the transfer can be done as quickly and orderly as possible.
Another key non-financial goal is control. With a properly drawn will, you can be certain your assets will go to the people you intend to get them.
Question 5. What are the tax goals of estate planning?
These goals will depend on the type of tax involved. Tax goals are grouped into two pots: one for income taxes and the second for transfer taxes, which include gift, estate, and generation-skipping taxes. Tax goals related to income tax involve minimizing taxes through shifting the receipt of income, shifting the taxation of income, and deferring the recognition of income and gain. Tax goals related to the various transfer taxes involve freezing or reducing the value of assets subject to tax; using exclusions, exemptions, deductions, and credits; and delaying the payment of taxes. Chapters 6 to 10 focus on these tax questions.

2
TAKING TIME FOR PROBATE
After your death, any property you own needs to be distributed appropriately. Even if you have left a will, your personal representative will need to complete a process called probate before disposing of your assets. This chapter reviews the basics of probate and the statures that impact the disposition of your assets after death.
Question 6. What is probate?
You've probably heard the most difficult process after a person's death is probate. Probate is derived from a Latin word that means “to prove.” In probate, you must go before a judge to prove that the will is valid. You must be able to prove several key things:
[image: illustration] The document you present is the will the person intended to be presented as his last will and testament.
[image: illustration] The person whose will you are presenting is dead.
[image: illustration] The will you are presenting has not been revoked.
[image: illustration] The will was properly executed and was valid in the state in which it was executed.
Each state has its own laws about probate, but in most cases you can prove these things using an affidavit by the person appointed in the will as the deceased person's personal representative. That representative is called an executor, if male, or executrix, if female.
If the person died without a will or with a will found to be invalid or incomplete, some additional issues must be investigated and established during probate in most states:
[image: illustration] Was the deceased married and survived by his or her spouse?
[image: illustration] Was the deceased survived by lineal descendants (which include children, grandchildren, great-grandchildren, and stepchildren)?
[image: illustration] Were the children also the lineal descendants of the surviving spouse?
[image: illustration] Does the deceased have lineal descendants who are not the lineal descendants of the surviving spouse?
Question 7. What property interests are affected by probate?
Whether probate after your death will affect property you own depends upon how you took title to that property. If you took title in the form of “joint tenancy with right of survivorship” or “tenancy by the entirety,” you've probably designated who the owner of the property should be upon your death, and the property will need to go through probate.
If you took title to the property in the form of “sole” owner, “tenancy in common,” or “traditional community property,” you will need to designate in your will who should get the property because it becomes part of your probate estate, and it will need to go through the probate process.
Question 8. What are the objectives and process of probate?
After a person dies, his assets are distributed in a process called probate. There are three objectives of the probate process:
	To distribute the property according to the provisions of the will
	To pay the legitimate claims of creditors
	To collect taxes on the estate

The process is controlled by a probate judge, whose job is to make sure the three objectives are met. First, the assets of the estate must be pulled together and secured. Then an inventory of the assets is filed with the judge. Creditors must be notified by mail, and a notice must be published in an appropriate public place, such as a newspaper where probate notices are generally published. Any valid debts, expenses, and taxes must be paid before the probate assets can be distributed to the heirs. Once all is done to the satisfaction of the judge, the assets can be distributed.
Each of these steps must be done within time frames set by the court. That ensures the person who has been appointed as a personal representative of the decedent cannot drag her feet and delay the process indefinitely. Also the judge makes sure the property is being disposed of in a trustworthy manner and that the proper records are kept of how the money is used (to pay creditors or taxes) and distributed.
Question 9. Who is a personal representative, and what are his or her duties?
When drafting your will, you must designate a personal representative who will carry out your wishes after your death. In most states, this personal representative is called an executor (if male) or executrix (if female). If you die without a will, the state will appoint a personal representative, who can be called an administrator (if male) or an administratix (if female).
If you have appointed a personal representative in your will, the probate court will likely honor your wishes unless it finds a good reason to deny them, such as the court finds your personal representative to be untrustworthy. If you did not appoint a personal representative, or if you die without a will, then the state appoints a personal representative for you based on state statutes. State statues specify a priority list of people who can be appointed as personal representatives. First priority goes to a surviving spouse, then adult children of the deceased, and so on. If the state can't find an appropriate relative, an attorney or bank will be appointed to handle probate.
The key duties of the personal representative include:
[image: illustration] Collect money in bank accounts titled solely in the decedent's name
[image: illustration] Notify all financial institutions that any communications about the decedent's assets should be sent to the personal representative
[image: illustration] Collect any money due to the decedent, such as rents, payments, salary or wages, or life insurance policies.
[image: illustration] Pay any money due to valid creditors of the deceased
[image: illustration] Pay all taxes due
[image: illustration] Manage estate assets during the probate process
[image: illustration] Distribute any estate assets left after the payment of all valid creditors and all taxes
Question 10. What is a will?
The primary purpose of a will is to make provisions for how you want to dispose of any property after your death. There are several different types of wills:
[image: illustration] Simple (or single) will. This type of will involves a single document with provisions executed by a single maker.
[image: illustration] Joint will. This type of will involves a single document with provisions executed by more than one party. It is most commonly used by a husband and wife.
[image: illustration] Mutual wills. This type of will involves single or multiple documents executed by two or more parties. The parties contract with each other to leave their property in a specified manner.
[image: illustration] Reciprocal wills. This is a type of mutual will in which each party names the other as the recipient of his or her property.
While there are several different types of wills, financial planners exclusively recommend the use of simple wills. All other types of wills can make it impossible for a surviving party to make changes in her or his estate planning after the death of a party to the will.
Question 11. What is a community property state?
A community property state gives your spouse an undivided half-interest in all your property, both real estate and personal property acquired during the marriage. The only exception is property acquired by gift or bequest. This interest is given even if the spouse's name is not on the title to the property. The surviving spouse, if not on the title, must assert his or her rights during probate process. States with community property laws include Arizona, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin.
Question 12. What is a common law state?
In common law states, any property acquired by a married person during marriage is the property of that person separately, unless the person agrees with his or her spouse to hold the property jointly. In common law states, a surviving spouse is given a certain percentage of the property by statute. The common law states may set a flat percentage without regard to the length of the marriage or may set a percentage based on the length of the marriage. In either case, the statues usually declare that a maximum percentage is usually 50 percent of the assets belonging to the deceased spouse can go to his or her survivor. If your state is not listed in Question 11, you live in a common law state.
Question 13. How do laws differ between a community property state and a common law state?
When it comes to estate planning and the distribution of assets, the primary difference between the common law and community property states involves the ownership of property and the proportion of that property that must be distributed to the surviving spouse. In a community property state, a spouse has an undivided right to half of the deceased spouse's property even if the property is not titled in the surviving spouse's name but is instead titled to a third party outside the marriage. During probate, the surviving spouse can assert ownership of the property for which she was not on the title. In a common law state, the surviving spouse's portion of ownership is a percentage of the deceased spouse's assets, which can be determined by the court based on the length of the marriage.
Question 14. What happens if a child is omitted from the will?
In most states a child who has been omitted from the will can claim a share of the property provided:
[image: illustration] There is no evidence that the omission was intentional.
[image: illustration] The will leaves an amount to the surviving parent that is sufficient to provide for the child.
[image: illustration] The decedent made other provisions for the omitted child outside the will. (Thus, if the child was being taken care of — say, through a trust outside the will — and was omitted from the remaining estate included in the will, he could claim a share of that remaining property. That fact that something was left to the child helps prove he was not intentionally omitted.)
If you draft a will and want to avoid omitting a child who was not yet born at the time you executed your will, include a clause that includes children born at the time of the will as well as any born afterward. If you want to disinherit a child, state that clearly in the will or your child could file claim for part of your property.
Question 15. What rights do adopted or illegitimate children have to an estate?
They have the same inheritance rights as naturally born children in most states. An adopted child does not have the right to inherit from his or her birth parents because the birth parent's rights were terminated when the adoption was allowed.
You are not obligated to leave any property to an adopted or illegitimate child, but if you want to be certain that child does not receive any property after your death, you must state that in your will.
Question 16. What are abatement statutes?
If someone is left out of a will and successfully makes a claim during probate, then the court must decide how to split up the assets to provide for the omitted person, whether it's a child or spouse. To avoid holding court hearings each time this situation occurs, states have enacted abatement statutes, which specify the order in which the amount of property to go to each heir will be reduced.
The most common situations in which the portion left to an heir must be reduced are when a spouse claims a statutory share rather than the share that is left to him or her in the will or when, after paying the debtors' claims, expenses, and taxes, there is not enough to pay all heirs the amount specified in the will. You can specify an abatement order in your will, which the state will honor. If you don't specify a priority order, the state abatement statute will be used to determine the order by which shares of your estate will be reduced.
Question 17. What are ademption statutes?
Sometimes a person specifies that an asset in the will should be left to a specific person, but at the time of death, the asset is no longer available. Probate courts must determine whether the inheritor deserves a replacement asset from the estate or at least the cash value of the missing asset. The property that is missing is called adeemed, and remedies for adeemed properties are specified in state laws known as ademption statutes.
States deal with this issue very differently, so if you plan to leave a specific asset to someone, check with your attorney about what will happen if that asset is not available at the time of death. If you are supposed to inherit an asset that is no longer available, most states put a heavy burden on you to prove that the deceased intended for you to get a replacement asset if the asset was no longer available.
Question 18. What are anti-lapse statutes?
If a person named in your will dies before you or before probate is complete, a probate court must determine what to do with the assets left to that person. How the probate court will handle this situation varies greatly, but unless the will contains instructions on what to do in such a situation, the probate judge will turn to the state's anti-lapse statutes to make a determination. When drafting your will, if you name a contingent beneficiary, you can avoid allowing the probate judge to decide how to split any assets left to a person who died before you.
Question 19. What are divorce or annulment statutes?
Suppose you named your spouse in a will and the marriage was annulled or you divorced but did change your will. Can your ex-spouse still inherit the amount you specified in the will? Most states answer no. The statutes that impact what happens to a decedent's property involving a dissolved marriage are called divorce or annulment statutes.
Question 20. What are simultaneous death statutes?
In many cases, the disposition of property at the time of death depends on who survived whom. If you are dealing with a life insurance property or financial assets, such as a mutual fund, you probably designated a primary beneficiary or beneficiaries who get the money if still alive and secondary beneficiaries in case the primary ones are dead. Couples often take property as joint tenancy with rights of survivorship or by the entirety, so property automatically passes to the person who survives.
But what happens if both you and your specified heir die simultaneously. Every state has adopted some form of the Uniform Simultaneous Death Act to provide for these situations. As long as your state hasn't changed the language of this act, the basic terms are that each of the parties is presumed to have survived the other. This statute will not be used if it can be determined that one person survived the other, even if only for seconds. Since the act presumes each of the parties survived the other, the provisions of their wills would be followed. For example, suppose you and your spouse died in a car crash and no determination could be made as to who survived longer. Further suppose you each left your share of the estate's assets separately. Under the act, 50 percent of the estate would follow your spouse's provisions, and 50 percent would follow your provisions.
Question 21. What are tax apportionment statutes?
When more than one person inherits property from the decedent, sometimes there can be disagreement as to which source should be used for the estate taxes. This can become particularly tricky if one person, such as the spouse, inherits the home and no cash assets while the child or children get cash assets. Where should the cash come from to pay the taxes?
This question is settled by state statutes known as tax apportionment statutes. It can be an easy answer if the home transferred to the spouse without generating the need for taxes. In that case, any taxes due would be paid out of the children's share. In some states, the order from which taxes are taken is set by statute. If that is the case, then you can specify the order you prefer, and the state will honor what you have written in your will.
Question 22. In which state does probate occur?
Many people spend part of the year in one state and part in another, such as summers in New York and winters in Florida. This can cause some confusion upon death. Where should probate take place: in Florida, in New York, or both? If the person dies without a will, the portion of the estate the spouse would get could be different depending on state laws. Personal property is probated in the decedent's domicile (permanent residence), while real property is probated in the state in which it is located.
For example, suppose a person goes to Florida to avoid winter in New York, but he considers New York his personal residence. Probate would take place in New York, but if he owned real property in Florida, an additional probate proceeding would be needed. The additional probate proceeding would be called ancillary probate.
Question 23. What is the difference between residence and domicile in estate law?
In probate law, this is an important difference. A residence is the place where the person is staying at the time of death. A domicile is the place the person considers her permanent home and the place she will return to after her visit. The primary probate state will always be the state of domicile. Often both the residence and domicile are the same.
Question 24. What are the advantages of probate?
While many people dread the thought of going through the probate process, it does have advantages:
[image: illustration] It's orderly. A neutral party, the probate judge, oversees the collection of the assets, development of the inventory, notification of the creditors, payments to creditors and tax collectors, and the disbursement of the assets to the heirs. If the personal representative does not have strong skills in this area, the judge can be essential.
[image: illustration] It's open to all parties. Probate can serve as a forum if there are any disputes or critical issues to be decided. Beneficiaries can be certain they will receive inherited property with a valid title. They can also be sure that what they receive cannot be claimed by creditors or by the tax collector. Creditors can be assured of a process for payment of valid claims. Governmental agencies can be certain to get their share in taxes.
[image: illustration] It's fair. The probate judge serves as a disinterested, unbiased arbiter of any disputes. The judge can be particularly important if someone questions the validity of the will or the specified distribution of assets.
Question 25. What are the disadvantages of probate?
While there are significant advantages to probate, there are disadvantages as well:
[image: illustration] It's costly. When taking an estate through probate, everybody wants a share of the pie. Payments are usually made to an attorney, an accountant, appraisers, auctioneers, and the personal representative.
[image: illustration] It's lengthy. The actual length of time will depend on the complexity of the estate to be settled and that can take years. For example, if a small business is involved and estate taxes are more than can be paid at the time of the death, they can be paid in installments over as long as fifteen years. The estate is opened for that long, and estate assets cannot be distributed until all taxes are paid. To avoid this problem, many small-business owners will take life insurance to pay the anticipated estate taxes.
[image: illustration] It's public. In most cases, your personal estate information is open for public inspection.
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