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Preface

This book, the fourth edition of The Law of Fundraising, is the culmination of an effort over 28 years to capture the essence of this body of law in one volume. The book reflects what many in the fundraising profession already painfully know: federal, state, and local regulation of fundraising just keeps growing. When the book originated, as Charity Under Siege: Government Regulation of Fund-Raising (1980), it was less than an inch thick, yet it was thought the siege was on even then. The first edition of The Law of Fund-Raising (1991) (over 1½ inches) encompassed far more law, as did the second edition (1996) (over 2½ inches). Thus, each of these books contains more elements of law than its predecessor; there is no reason to believe this trend will be changing. Four unfolding developments alone guarantee more government regulation in the realm of fundraising: solicitations by means of the Internet, the redesigned Form 990, privacy concerns, and the recent emphasis on governance.
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Any lawyer whose practice specialty is, like mine, tax, corporate, and other law as it applies to charitable and other nonprofit organizations, cannot avoid entanglement in the legal morass that constitutes federal, state, and local law regulating fundraising by charities. My representation of charitable organizations started nearly 40 years ago (in 1969), and the law of fundraising has been a significant component of my practice almost from that beginning.

I remember vividly how it all began. The day was January 20, 1973, a Saturday. A colleague at a client charitable organization telephoned me at my office in Washington, D.C. He excitedly told me about a “hearing” that was to be held in a few days, before a subcommittee of the House of Representatives chaired by Congressman Lionel Van Deerlin. This impending hearing, I was told, concerned “proposed legislation” that would create a system of federal regulation of fundraising by charitable organizations. I was asked to look into this and report back. Knowing nothing of the proposed legislation or the upcoming hearing or Rep. Van Deerlin (or, for that matter, regulation of fundraising in general), I promised my colleague I would explore the matter.

I then telephoned Rep. Van Deerlin’s office, hoping to find some dedicated staff person toiling there on a Saturday morning. Times were much different then: my call was answered by the Congressman himself. It turned out that there was no hearing; rather, an informal briefing on a proposed bill was scheduled to be conducted, in Van Deerlin’s office, for interested (and concerned) persons. I attended the briefing the following week, spoke up, found myself appointed to an ad hoc group deputed to rewrite the proposal, and thus nearly inadvertently wandered into the ambit of government regulation of fundraising for charity.

As the result of that innocent call, there unfolded innumerable meetings, telephone calls, hours of research, hearings, task forces, new nonprofit organizations,  proposals, legislation, and a swirl of other developments that have evolved into today’s substantial body of regulatory law directed at solicitations of contributions for charitable purposes. Nearly three decades later, the pace and range of this form of regulation have, as noted, not abated but instead are intense and growing. To say that the contemporary law of fundraising is far more extensive than it was in the days of Congressman Van Deerlin’s failed effort to legislate national charitable solicitations law is a gross understatement.

[image: 004]

When I started to familiarize myself with this aspect of the law, then, nearly all of today’s federal law on the subject did not exist. The first of the U.S. Supreme Court decisions that would so dramatically shape this field was years away (issued in 1980), and much of the state law we face today had not been written. The fundraising regulation that did exist back then was at the state, and sometimes local, level. Enforcement of these various statutes and ordinances was casual and uneven; punitive action was rare. Federal law on the point was confined to the rules concerning the charitable contribution deduction and some postal laws.

Expansion of state law came about because of occasional abuses that attracted the regulators’ (and sometimes the public’s) attention. As the climate became more consumer oriented, a few well-publicized fundraising misdeeds fed the states’ appetite for regulation. Today, nearly all of the states have statutory law, rules and regulations, and case law on the subject; many of them have massive and intrusive charitable solicitation acts. No letup is in sight on this front. States continue to write and rewrite charitable solicitation acts. With the advent of Internet solicitations, the number of instances where a charity has to comply with the laws of more than one state (or locality) is on the rise.

The federal government—the explorations of Rep. Van Deerlin and others of his ilk notwithstanding—was slow to join the march of inexorable and intensifying regulation but, once engaged, quickly compensated for its initial inattentiveness. The Internal Revenue Service, in particular, has exhibited considerable adventuresomeness in the realm of charitable fundraising regulation by, among other approaches, promulgating regulations in fields such as gift solicitation disclosure, substantiation and reporting, appraisal requirements, contributions of vehicles and intellectual property, intermediate sanctions, and corporate sponsorships. The IRS has extensive instructions accompanying the new Form 990 (particularly Schedule G) and is contemplating regulations. Other federal agencies, such as the U.S. Postal Service, are playing an increasing role.

Congress has entered this fray, significantly adding to the law of fundraising with legislation concerning such topics as charitable gift substantiation, quid pro quo contributions, intermediate sanctions, corporate sponsorships, contributions of various property (such as motor vehicles, intellectual property, clothing, and even taxidermy), charitable remainder and charitable lead trusts, document disclosure and dissemination, and appraisal rules. Additional law may be anticipated, such as federal law regarding charitable sales promotions.

Court opinions on the subject of fundraising law, direct and indirect, reflect a continuation of the development of this body of law by the judiciary. Decisions on subjects such as private benefit, private inurement, unrelated business activities, joint  ventures, planned giving, and the scope of the charitable deduction impact on fundraising.
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A student of the development of the federal and state law of fundraising must be puzzled over the way and direction it has grown and spread. (This perplexity may soon be extended to the breeding of local law on the subject.) Why are these laws blossoming the way they are? What fuels the ongoing ferment? Should some answers to those questions be found, even partially, one must ask: Are these laws effective? Are the rationales for the charitable solicitation acts valid?

From this lawyer’s perspective, the extent of abuses does not warrant the crush of legislation and regulations that have been generated. (Intellectually, all of this law is fascinating, bringing interesting constitutional, tax, and other law policy issues.) The consumer protection movement provides an explanation for some of this law. Posturing politicians have made their contribution. Regulation breeds regulation; some of the state and federal law has been engendered and grown in accordance with the principle that vacuums are to be abhorred.

All of this is good news for those who practice law, and write and speak on the subject, or who are employed in a regulatory system. Yet one wonders whether all of this regulation, with the requisite paperwork and drain on charities’ staff time, money, and other resources, is worth the effort. It is a marvel that the world of philanthropy manages to fulfill its mission to the extent that it does while laboring under the considerable burden of these laws.
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The state charitable solicitation acts cause manifold problems. Many of them are complex and impose a battery of registration, reporting, bonding, and other requirements. A charitable organization that raises its funds in several states finds these problems compounded; it is confronted with a bewildering array of differing legal requirements, forms and due dates for filings, bonds, accounting principles, and more. Efforts toward uniform reporting, however, have somewhat ameliorated these headaches. Still, some charities “solve” this dilemma by failure to comply with the laws in one or more states.

These laws apply to fundraising of all types: solicitation by direct mail, personal contact, telephone, facsimile, the Internet, and email. (The book examines the festering federal and state law issues surrounding website solicitations.) The rules encompass fundraising through capital campaigns, planned giving programs, special events, annual fund drives, corporate giving efforts, bequest programs, and in some instances grant-seeking. The regulatory requirements apply (with exceptions) to churches and other religious organizations; schools, colleges, and universities; hospitals and other health care entities; assorted related “foundations”; publicly supported charities; civic and patriotic groups; and many other types of nonprofit organizations seeking contributions. These bodies of law apply equally to old and new entities—those that are bastions of the philanthropic scene and those that are unpopular, controversial, or espouse what may be perceived as trivial or unnecessary causes. They apply to charities with an existing constituency and those newly building a donor base.
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This preface began with observations about continually growing body of law and regulation in the fundraising field. Recent developments in the federal tax law also offer additional proof (as if any were really needed) that the regulatory burdens on fundraising professionals and the fundraising process continue to mount.

Enactment of the Pension Protection Act of 2006 is perfect evidence of that observation. Much of that new law adds to and makes changes in the rules concerning the law of tax-exempt organizations and charitable giving. There are many law changes and additions, however, that directly affect the professional fundraising community, and they are summarized in this new edition.

One of the topics amplified in this edition is the law aspects of charitable fundraising by means of the Internet. This problem continues to fester in relation to state law, remaining unresolved despite helpful guidelines offered in the Charleston Principles. Federal tax law precepts on the point are evolving slowly. One of the great unanswered questions is when or whether an Internal Revenue Code provision can be satisfied solely by means of Internet activity. For example, it appears that the exception for use of low-cost articles in the fundraising context qualifies for the special exception even if undertaken only via the Internet, while Internet-based bingo gaming would not so qualify (because the statute requires that the wagering be done in the presence of all of the players). In this regard, one can cautiously extrapolate from analogous developments, such as the IRS ruling that Internet activities that are ancillary to a convention, annual meeting, or trade show qualify for the statutory exception from the unrelated business rules for trade shows, while those that are conducted independently of an actual, physical trade show fail to qualify for the exception (Rev. Rul. 2004-112).

Another aspect of this law that will grow as an element of interest and concern to the fundraising community is the intermediate sanctions rules. IRS private determinations in this area are beginning to emerge; not surprisingly, the most significant one to date concerns fundraising for charity. Still another topic of great interest in this context is the matter of the corporate sponsorship rules. Both of these areas are updated in this edition.

Reference is also made in this edition to a U.S. Tax Court opinion—which was affirmed, with the Supreme Court declining to review it—that should be greatly troubling to the fundraising community: the opinion in the case styled Addis v. Commissioner. The courts grafted onto the statutory language of the charitable gift substantiation requirements the statutory language of the charitable split-dollar life insurance arrangements ban, and ballooned the substantiation requirements far beyond the contemplation of Congress. This development nearly requires development officers to be mind readers.

Some of the most interesting documents to emanate from the IRS in recent times are the agency’s Implementing Guidelines for the government’s fiscal years 2002 to 2008. These guidelines contain much of interest and concern to the fundraising community; those aspects of the documents are analyzed in this edition.

Other IRS action discussed in this edition includes the promulgation of a revised and considerably revamped application for recognition of exemption filed by non-profit entities that wish to be tax-exempt charitable organizations (Form 1023). The new application contains many more questions relating directly and indirectly to charitable fundraising.

Congress also created charitable giving provisions when it passed and the president signed the American Jobs Creation Act of 2004. One of these provisions pertains to contributions of intellectual property; another concerns contributions of vehicles. Both of these provisions, enacted because of abuses, are designed to confine contributors’ charitable deductions to the amount actually received by the charitable donees, rather than base them on the fair market value of the contributed property. Although Congress’s responses to misuse of the charitable contribution deduction are understandable, the overall precedent and policy set by these new laws, summarized in this cumulative supplement, should be of worry to fundraisers.

Another element of the law of fundraising attracted intense general attention when the national do-not-call registry rules, promulgated by the Federal Trade Commission, took effect. These rules generated interesting litigation, which is summarized in this edition. Also summarized herein are three sets of new rules relating to charitable fundraising issued by the U.S. Postal Service.
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Once again, the U.S. Supreme Court reviewed a state charitable fundraising regulation case (Illinois v. Telemarketing Assocs., Inc.). Having failed to regulate fundraising directly on the basis of cost percentages (constitutional law principles can be so pesky), some states tried to sneak around the dictates of free speech rights by asserting that they are merely attempting to eradicate fraud (defined as high fundraising costs). Although it is by no means clear why the Court agreed to hear the case, in the end it sidestepped the issues raised by the states and held merely that fraudulent behavior by charitable organizations is not shielded by the First and Fourteenth Amendments (which was the state of the law beforehand). This edition contains a discussion and commentary on this case; also provided are excerpts from the main briefs filed in the proceeding.

The Supreme Court also continued to uphold First Amendment rights in this area, as reflected in its decision in Watchtower Bible & Tract Society of New York v. Village of Stratton, also summarized in this edition.
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Many managers of charitable organizations—along with their consultants, fundraisers, lawyers, accountants, and the like—are not aware of the many difficulties, including the immense cost (measured in every way) of compliance, imposed by the burgeoning number of laws, regulations, and rules regarding charitable fundraising. (Chapter 5, summarizing federal law, has 26 sections.) Thus, these managers require background information and a general understanding of the various federal and state laws and their application to multitudinous philanthropic institutions. The principal purpose of this book is to detail this regulatory picture. (I have also approached this subject from other angles, as reflected in The First Legal Answer Book for Fund-Raisers (2000) and The Second Legal Answer Book for Fund-Raisers (2000), both published by John Wiley & Sons.)

Many organizations and their fundraisers are willing to make a reasonable effort to comply with these laws but do not know where to begin. Thus, another purpose of this book is to describe means by which charitable organizations and their fundraising professionals can rationally approach these laws and develop a procedure for effective compliance with them. Some charitable organizations are in basic adherence  with applicable laws but need guidance about protective steps to take when an aspect of their fundraising program is being examined by governmental authority or perhaps threatened. A purpose of the book, then, is to describe the process and the available rationales for keeping an organization in—or bringing it into—regulatory compliance.

Several legal problems, for charitable organizations and fundraising professionals, are inherent in the administration and enforcement of the laws that regulate charitable fundraising. Fundamental constitutional, administrative, tax, and other law issues are involved, and some of them are thorny and unresolved. These legal aspects are discussed and analyzed in the book, to provide a guide to fundraising organizations and their advisors regarding the reach of various statutory and other regulatory law requirements.

The law at the state level is analyzed and compared. (Unlike the first and second edition of this book, the various state statutes are not summarized as such. Change is too frequent for this law to be part of a book. The deletion of this material has caused the book to return to a more normal size.) The book also provides a summary of federal law regulation—largely in the tax area—of charitable fundraising. It surveys the issues to be faced in any effort to design a federal statute in this area and summarizes the several items of legislation introduced over the years by members of Congress in attempts to create comprehensive schemes to regulate charitable fundraising at the federal level.

Given the blasts of new state and federal regulation, and the changes in fundraising law in recent years, it became clear that analysis and guidance for the regulated, in the form of a fourth edition of this book, was necessary. Of particular concern to the fundraising community in this regard is the emergence of Internet fundraising, the redesigned Form 990, the emphasis on governance principles, the intermediate sanctions rules, and privacy regulations. The updated volume has been written to assist fundraising charitable organizations, and their employees and consultants, in coping with this continually growing body of law and regulation.
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I have attempted to keep my personal views on this subject to a minimum, wanting the book to be an objective compendium of the law of fundraising. Yet, unlike other aspects of the law that I am privileged to be able to write about (such as the law of tax-exempt organizations and charitable giving), the law of fundraising contains too many absurdities and extremes to let pass without mention. Thus, in Chapter 7 and to an extent in Chapter 8, some of these views have crept in.

In general, I believe that some of this law, particularly at the state level, is repressive, suffocating, unreasonable, unnecessary, and overkill. As Helmer Ekstrom, in his capacity as president of the American Association of Fund Raising Counsel, observed, enforcement of these laws is the equivalent of trying to kill a fly with an elephant gun. The watch-dog agencies continue their pesky practice of issuing goofy rules and causing more harm than good. (The demise of the National Charities Information Bureau—a misnomer of the first order anyway—was celebrated in this quarter.)

Abuses in the world of fundraising occur, to be sure, but nothing to warrant the volume of law crashing down on the nation’s charitable organizations, who, after all,  are working for the benefit of society and are a core component of our national decision-making and problem-solving structure. Fighting the underbelly of philanthropy is not worth maiming the entire body.
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Fundraising professionals tend to be personable, outgoing, and intelligent. They usually are more interesting to be around than those in other fields (lawyers, for example). But many of them collectively have a flaw: a deep desire and ability to avoid, ignore, and deny the law that regulates what they do. Why this is the case is not clear because others serving nonprofit organizations (such as accountants and management consultants) do not share this antipathy. This approach is understandable—few persons like to be regulated by the hand of government—but it is not realistic, given the volume of the regulation with which the fundraising professional (employee or consultant) and the soliciting charitable organizations are required to cope.

As mentioned previously, state law enforcement in this field has become a major regulatory force, and federal regulation on a massive scale has arrived—and few of those affected by all of this seem to understand or even to care!

The fact that this onslaught of regulation and expanded enforcement has not attracted nearly the general attention and concern of fundraising professionals that, in my view, are warranted is partially explicable because of its insidious nature. Some of the philanthropic community’s passivity in this regard is forgivable because it has become conditioned to receiving its jolts of new regulation by enactment of federal legislation—usually, tax laws. Fundraising regulation, however, has not always been imposed on the charitable sector by means of a single law. Instead, federal, state, and local legislation, ordinances, and administrative regulation have seeped in, accumulating slowly until they now threaten to reach flood stage. (Will there be regulation by hundreds of counties? Will website fundraising require multistate registrations? Will commercial co-ventures be the subject of federal law?) It is hard to fend off these sources of regulation. They are many and they are powerful (with the regulators thinking always of the public interest, of course).

The fundraising community has yet to launch a coordinated frontal attack on this exploding mass of regulation. From the fundraisers’ standpoint, apparently matters will have to get worse before getting better. (Don’t expect lawyers to complain.) Hope remains that the world of charitable fundraising will mobilize and successfully fight and squelch this rapacious regulatory impulse.
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Two accolades received as the result of publication of the first edition of The Law of Fund-Raising remain too irresistible to not acknowledge here. That book garnered the first annual National Society of Fund Raising Executives (NSFRE)/Staley/Robeson/ Ryan/St. Lawrence Research Award, presented in 1991 through the auspices of the NSFRE’s Foundation. (The organization now is the Association of Fundraising Professionals [AFP].) This award provided me with the opportunity to address the annual International Conference on Fund Raising of the NSFRE [AFP] that year on the subject of fundraising regulation and its perils. Despite the negativism inherent in the subject, it was a magnificent experience. Then, a year or so later, I received a marvelous letter from a priest at a college who found the book to be “God-sent.” (I presume he meant useful.)

With this type of support from fundraising professionals and from on high, I have written the fourth edition of The Law of Fundraising, with grand hopes for the fundraising profession as it struggles with the law of fundraising and for the charitable organizations that are fortunate to receive assistance from those in the profession.
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My thanks go to those who have made their interesting and useful contributions to the book: James J. Bausch, James M. Greenfield, Richard F. Larkin, Paul E. Monaghan, Jr., David Ormstead, and Del Staecker. Analysis and commentary I have unburdened myself of in the book should not necessarily be attributed to them.

Thanks as well to those at John Wiley & Sons who have, over the years, seen the editions of this book to completion. In the past, my gratitude has been extended to Marla Bobowick and Martha Cooley. This time, I thank Susan McDermott, Dexter Gasque, and Brandon Dust for everything they have done to facilitate this, the fourth, edition.

 

Bruce R. Hopkins

December 2008




CHAPTER ONE

Government Regulation of Fundraising for Charity: Origins and the Contemporary Climate

Charitable organizations are an integral part of U.S. society, and many of them must engage in the solicitation of contributions and grants to continue their work, which benefits that society. Yet both these organizations and their fundraising efforts are under constant criticism and immense regulation. Some of this regulation comes from the many state charitable solicitation acts—statutes that are designed to regulate the process of raising funds for charitable purposes. Other aspects of this regulation are found in the federal tax law, with mounting legislation and application of legal principles by the Internal Revenue Service1 and the courts. Increasingly, other federal laws are contributing to the overall mass of regulation of charitable fundraising.

One of the pressing questions facing philanthropy in the United States is whether this form of regulation is far too extensive and thus whether it is unduly stifling the nation’s independent and voluntary sector. Another attitude is that charity, and fundraising for it, has become a major “industry,” and warrants regulation to minimize abuse, protect prospective and actual donors from fraud and other forms of misrepresentation, and reduce waste of the charitable dollar.

Before examining the extent of this regulation, and the accompanying contemporary issues and trends, the role of charitable organizations must be placed in its historical and public policy context.




§ 1.1 CHARITABLE SECTOR AND AMERICAN POLITICAL PHILOSOPHY 

Because modern U.S. charity evolved out of the common law of charitable trusts and property, and has been accorded exemption from income taxation since the beginning of federal tax policy and gifts to charity are tax-deductible, the contemporary treatment of charitable organizations is understandably fully reflected in the federal tax laws.

The public policy rationale for exempting organizations from tax is illustrated by the category of organizations that are charitable, educational, religious, scientific, literary and similar entities,2 and, to a lesser extent, social welfare organizations.3 The federal tax exemption for charitable and other organizations may be traced to the origins of the income tax,4 although most of the committee reports accompanying the 1913 act and subsequent revenue acts are silent on the reasons for initiating and continuing the exemption.

One may nevertheless safely venture that the exemption for charitable organizations in the federal tax statutes is largely an extension of comparable practice throughout the whole of history. Congress believed that these organizations should not be taxed and found the proposition sufficiently obvious as not to warrant extensive explanation. Some clues may be found in the definition of charitable activities in the income tax regulations, 5 which include purposes such as relief of the poor, advancement of education or science, erection or maintenance of public buildings, and lessening of the burdens of government. The exemption for charitable organizations is clearly a derivative of the concept that they perform functions which, in the organizations’ absence, government would have to perform; therefore, government is willing to forgo the tax revenues it would otherwise receive in return for the public services rendered.

Since the founding of the United States, and earlier in the colonial period, tax exemption—particularly with respect to religious organizations—was common.6  Churches were openly and uniformly spared taxation.7 This practice has been sustained throughout the nation’s history—not only at the federal but also at the state and local levels, most significantly with property taxation. 8 The U.S. Supreme Court, in upholding the constitutionality of the religious tax exemption, observed that the “State has an affirmative policy that considers these groups as beneficial and stabilizing influences in community life and finds this classification [exemption] useful, desirable, and in the public interest.”9

The Supreme Court early concluded that the foregoing rationalization was the basis for the federal tax exemption for charitable entities. In one case, the Court noted that “[e]vidently the exemption is made in recognition of the benefit which the public derives from corporate activities of the class named, and is intended to aid them when not conducted for private gain.”10

The U.S. Court of Appeals for the Eighth Circuit observed, as respects the exemption for charitable organizations, that “[o]ne stated reason for a deduction or exemption of this kind is that the favored entity performs a public service and benefits the public and relieves it of a burden which otherwise belongs to it.”11 One of the rare congressional pronouncements on this subject is further evidence of the public policy rationale. In its committee report accompanying the Revenue Act of 1938, the House Ways and Means Committee stated:The exemption from taxation of money or property devoted to charitable and other purposes is based upon the theory that the government is compensated for the loss of revenue by its relief from financial burden which would otherwise have to be met by appropriations from public funds, and by the benefits resulting from the promotion of the general welfare. 12




One federal court observed that the reason for the charitable contribution deduction has “historically been that by doing so, the Government relieves itself of the burden of meeting public needs which in the absence of charitable activity would fall on the shoulders of the Government.”13

Other aspects of the public policy rationale are reflected in case law and the literature. Charitable organizations are regarded as fostering voluntarism and pluralism in the American social order. 14 That is, society is regarded as benefiting not only from the application of private wealth to specific purposes in the public interest but also from the variety of choices made by individual philanthropists as to which activities to further.15 This decentralized choicemaking is arguably more efficient and responsive to public needs than the cumbersome and less flexible allocation process of government administration. 16

The principle of pluralism was stated by John Stuart Mill, in On Liberty (1859), as follows:In many cases, though individuals may not do the particular thing so well, on the average, as the officers of government, it is nevertheless desirable that it should be done by them, rather than by the government, as a means to their own mental education—a mode of strengthening their active faculties, exercising their judgment, and giving them a familiar knowledge of the subjects with which they are thus left to deal. This is a principal, though not the sole, recommendation of jury trial (in cases not political); of free and popular local and municipal institutions; of the conduct of industrial and philanthropic enterprises by voluntary associations. These are not questions of liberty, and are connected with that subject only by remote tendencies; but they are questions of development. . . . The management of purely local businesses by the localities, and of the great enterprises of industry by the union of those who voluntarily supply the pecuniary means, is further recommended by all the advantages which have been set forth in this Essay as belonging to individuality of development, and diversity of modes of action. Government operations tend to be everywhere alike. With individuals and voluntary associations, on the contrary, there are varied experiments, and endless diversity of experience. What the State can usefully do is to make itself a central depository, and active circulator and diffuser, of the experience resulting from many trials. Its business is to enable each experimentalist to benefit by the experiments of others; instead of tolerating no experiments but its own.




This same theme was echoed by then-Secretary of the Treasury George P. Shultz, in testimony before the House Committee on Ways and Means in 1973, when he observed:These organizations [“voluntary charities, which depend heavily on gifts and bequests”] are an important influence for diversity and a bulwark against over-reliance on big government. The tax privileges extended to these institutions were purged of abuse in 1969 and we believe the existing deductions for charitable gifts and bequests are an appropriate way to encourage those institutions. We believe the public accepts them as fair. 17




The principle of voluntarism in the United States was expressed by another commentator as follows:Voluntarism has been responsible for the creation and maintenance of churches, schools, colleges, universities, laboratories, hospitals, libraries, museums, and the performing arts; voluntarism has given rise to the private and public health and welfare systems and many other functions and services that are now an integral part of the American civilization. In no other country has private philanthropy become so vital a part of the national culture or so effective an instrument in prodding government to closer attention to social needs.18




Charitable organizations, maintained by tax exemption and nurtured by the ability to attract deductible contributions, are reflective of the American philosophy that all policymaking should not be reposed in the governmental sector. Philanthropy, wrote one jurist,

is the very possibility of doing something different than government can do, of creating an institution free to make choices government cannot—even seemingly arbitrary ones—without having to provide a justification that will be examined in a court of law, which stimulates much private giving and interest.19


The public policy rationale for tax exemption (particularly for charitable organizations) was reexamined and reaffirmed by the Commission on Private Philanthropy and Public Needs in its findings and recommendations in 1975. 20 The Commission observed:Few aspects of American society are more characteristically, more famously American than the nation’s array of voluntary organizations, and the support in both time and money that is given to them by its citizens. Our country has been decisively different in this regard, historian Daniel Boorstin observes, “from the beginning.” As the country was settled, “communities existed before governments were there to care for public needs.” The result, Boorstin says, was that “voluntary collaborative activities” were set up to provide basic social services. Government followed later.

The practice of attending to community needs outside of government has profoundly shaped American society and its institutional framework. While in most other countries, major social institutions such as universities, hospitals, schools, libraries, museums and social welfare agencies are state-run and state-funded, in the United States many of the same organizations are privately controlled and voluntarily supported. The institutional landscape of America is, in fact, teeming with nongovernmental, noncommercial organizations, all the way from some of the world’s leading educational and cultural institutions to local garden clubs, from politically powerful national associations to block associations—literally millions of groups in all. This vast and varied array is, and has long been widely recognized as, part of the very fabric of American life. It reflects a national belief in the philosophy of pluralism and in the profound importance to society of individual initiative.

Underpinning the virtual omnipresence of voluntary organizations, and a form of individual initiative in its own right, is the practice—in the case of many Americans, the deeply ingrained habit—of philanthropy, of private giving, which provides the resource base for voluntary organizations. Between money gifts and the contributions of time and labor in the form of volunteer work, giving is valued at more than $50 billion a year, according to Commission estimates.

These two interrelated elements, then, are sizable forces in American society, far larger than in any other country. And they have contributed immeasurably to this country’s social and scientific progress. On the ledger of recent contributions are such diverse advances as the creation of noncommercial “public” television, the development of environmental, consumerist and demographic consciousness, community-oriented museum programs, the protecting of land and landmarks from the often heedless rush of “progress.” The list is endless and still growing; both the number and deeds of voluntary organizations are increasing. “Americans are forever forming associations,” wrote de Tocqueville. They still are: tens of thousands of environmental organizations have sprung up in the last few years alone. Private giving is growing, too, at least in current dollar amounts.21





Exemption from taxation for certain types of nonprofit organizations is a principle that is larger than the Internal Revenue Code. Citizens combating problems and reaching solutions on a collective basis—in “association”—are inherent in the very nature of American societal structure. Nonprofit associations are traditional in the United States, and their role and responsibility are not diminished in modern society. Rather, some contend that the need for the efforts of nonprofit organizations is greater today than previously, in view of the growing complexity and inefficiency of government. To tax these entities would be to flatly repudiate and contravene this doctrine that is so much a part of the nation’s heritage.

This view of nonprofit associations operating in the United States has been most eloquently stated by Alexis de Tocqueville. He, too, espoused the principle of pluralism, as expressed in his Democracy in America:Feelings and opinions are required, the heart is enlarged, and the human mind is developed only by the reciprocal influence of men upon one another. I have shown that these influences are almost null in democratic countries; they must therefore be artificially created, and this can only be accomplished by associations. . . . A government can no more be competent to keep alive and to renew the circulation of opinions and feelings among a great people than to manage all the speculations of productive industry. No sooner does a government attempt to go beyond its political sphere and to enter upon this new track than it exercises, even unintentionally, an insupportable tyranny; for a government can only dictate strict rules, the opinions which it favors are rigidly enforced, and it is never easy to discriminate between its advice and its commands. Worse still will be the case if the government really believes itself interested in preventing all circulation of ideas: it will then stand motionless and oppressed by the heaviness of voluntary torpor. Governments, therefore, should not be the only active powers; associations ought, in democratic nations, to stand in lieu of those powerful private individuals whom the equality of conditions has swept away.




But de Tocqueville’s classic formulation on this subject came in his portrayal of the use by Americans of “public associations” in civil life:Americans of all ages, all conditions, and all dispositions constantly form associations. They have not only commercial and manufacturing companies, in which all take part, but associations of a thousand other kinds, religious, moral, serious, futile, general or restricted, enormous or diminutive. The Americans make associations to give entertainments, to found seminaries, to build inns, to construct churches, to diffuse books, to send missionaries to the antipodes; in this manner they found hospitals, prisons, and schools. It is proposed to inculcate some truth or to foster some feeling by the encouragement of a great example, they form a society. Wherever at the head of some new undertaking you see the government in France, or a man of rank in England, in the United States you will be sure to find an association.




One distinguished philanthropist believed that if the leadership of the government and business sectors of U.S. society were to assume the responsibility for support of the private sector, “[w]e would surprise ourselves and the world, because American democracy, which all too many observers believe is on a downward slide, would come alive with unimagined creativity and energy.”22

Contemporary writing is replete with examples of these fundamental principles. Those who have addressed the subject include:. . . the associative impulse is strong in American life; no other civilization can show as many secret fraternal orders, businessmen’s “service clubs,” trade and occupational associations, social clubs, garden clubs, women’s clubs, church clubs, theater groups, political and reform associations, veterans’ groups, ethnic societies, and other clusterings of trivial or substantial importance.—Max Lerner

. . . in America, even in modern times, communities existed before governments were here to care for public needs.—Daniel J. Boorstin

. . . voluntary association with others in common causes has been thought to be strikingly characteristic of American life.—Merle Curti

We have been unique because another sector, clearly distinct from the other two [business and government], has, in the past, borne a heavy load of public responsibility. —Richard C. Cornuelle

The third sector is . . . the seedbed for organized efforts to deal with social problems.—John D. Rockefeller

. . . the ultimate contribution of the Third Sector to our national life—namely, what it does to ensure the continuing responsiveness, creativity and self-renewal of our democratic society. . . .—Waldemar A. Neilsen

. . . an array of its [the independent sector’s] virtues that is by now fairly familiar: its contributions to pluralism and diversity, its tendency to enable individuals to participate in civil life in ways that make sense to them and help to combat that corrosive feeling of powerlessness that is among the dread social diseases of our era, its encouragement of innovation and its capacity to act as a check on the inadequacies of government.—Richard W. Lyman

The problems of contemporary society are more complex, the solutions more involved and the satisfactions more obscure, but the basic ingredients are still the caring and the resolve to make things better.—Brian O’Connell23





Tax exemption for charities and the charitable contribution deduction, therefore, are not anachronisms, nor are they loopholes. Rather, they are a bulwark against overdomination by government and a hallmark of a free society. These elements of tax law help nourish the voluntary sector of this nation, preserve individual initiative, and reflect the pluralistic philosophy that has been the guiding spirit of democratic America. The charitable deduction has been proven to be fair and efficient, and without it the philanthropic sector of U.S. society would be rendered unrecognizable by present standards.

In sum, there needs to be a realization that the charitable deduction and exemption are predicated on principles that are more fundamental than tax doctrines and are larger than technical considerations of the federal tax law. The federal tax provisions that enhance charity exist as a reflection of the affirmative national policy of not inhibiting by taxation the beneficial activities of qualified organizations striving to advance the quality of the American social order.

Likewise, in the zeal to regulate charitable solicitations, government must take care not to destroy the very institutions that compose the essence of the American societal fabric.




§ 1.2 CHARITABLE FUNDRAISING: A PORTRAIT 

About the time the first edition of this book was being written, which largely was during the course of 1989, total giving to charity in the United States was $114.7 billion. 24 Living individuals provided $96.43 billion of this giving, with bequests yielding $6.57 billion; private foundations, $6.7 billion; and corporations, $5 billion. This $114.7 billion was allocated as follows: $54.32 billion for religion, $11.39 billion for human services, $10.69 billion for education, $10.04 billion for health, $7.49 billion for the arts and humanities, $3.62 billion for civic and public causes, and $17.15 billion for other purposes.

By the time this edition of the book was in preparation, total annual charitable giving in the United States was nearly triple the 1989 amount. Giving escalated in 2007 to an estimated $306.4 billion. This is growth of about 1 percent compared to 2006. Total giving represented 2.2 percent of the nation’s gross domestic product in 2007.

Giving by individuals in 2007 totaled about $229 billion. Individual giving constituted 74.8 percent of total giving in 2007.

Bequests in 2007 were estimated to be $23.2 billion. Gifts by means of bequests represented 7.6 percent of all contributions made in 2007.

Grant-making by private foundations (other than corporation-related foundations) was $38.5 billion in 2007. These foundation grants accounted for 12.6 percent of total giving in 2007.

Gifts from corporations in 2007 totaled 15.7 billion. In that year, corporate charitable contributions constituted 5.1 percent of total giving.

Giving to religious organizations reached $102.3 billion in 2007. Contributions for religious ends accounted for 33.4 percent of all giving in 2007.

In the realm of education, giving totaled $43.3 billion in 2007. Giving to education accounted for 14.1 percent of total giving in 2007.

Giving to social services was $29.6 billion in 2007. Social services received 9.7 percent of all charitable contributions in 2007.

Giving to health entities in 2007 totaled $23.2 billion. In 2007, gifts for health purposes represented 7.6 percent of all gifts.

Giving to community organizations in 2007 was $22.7 billion. Giving for these purposes accounted for 7.4 percent of all gifts in 2007.

Giving to the arts, culture, and the humanities reached $13.7 billion in 2007. Contributions for these purposes were 4.5 percent of all giving in 2007.

Giving to international affairs reached $13.2 billion in 2007. Giving for international charitable purposes represented 4.3 percent of all giving in 2007.25

Giving to environment and wildlife entities totaled $6.7 billion in 2007. These organizations received 2.3 percent of all charitable contributions in 2007.

There are more than 30,000 members of the Association of Fundraising Professionals. The preponderance of these individuals are female (67 percent) and Caucasian (59 percent). Although the age of one-half of the AFP membership is not known, the largest known age group is 51-60 (16 percent). Only 8 percent of this membership consists of consultants. Many of those who are employees serve in the fields of education (17 percent), human services (14 percent), health (13 percent), arts (4 percent), and religion (3 percent). Of the members who provided data on the point (about 40 percent), 12 percent of them have operating budgets in excess of $1 million; 6 percent of the membership reported operating budgets over $20 million. Those reporting stated that 12 percent of them raised between $1 million and $5 million; 3 percent reported raising in excess of $20 million.26




§ 1.3 EVOLUTION OF GOVERNMENT REGULATION OF FUNDRAISING 

“‘Helping’ Children” was the first line of a front-page Washington Post headline, which continued: “Va. Charity Raised Nearly $1 Million, but 93 Percent Went for Expenses.”27 That headline encapsulates one of the prime issues facing America’s philanthropic community today: the reasonableness of fundraising costs, as perceived by federal and state legislators and regulators and by the general public—as well as those who manage or are generally responsible for the charities involved. Government regulation of fundraising for charity, while encompassing other matters, is fixed on the single issue of fundraising expenses: their measurement, reporting, and “proper” amount.28 In fact, the origin of government regulation of fundraising is traceable to the fundraising cost issue; the history of this field of regulation reflects reaction to a pageant of alleged abuses by charities soliciting gifts, each of which featured an ostensibly “high” percentage of fundraising costs.

The Washington Post article detailed the direct mail fundraising activities of Children’s Aid International (CAI), an organization headquartered in Alexandria, Virginia. According to the account, the organization raised nearly $1 million over a two-year period—“money it promised to spend on packages of high-protein food for malnourished children around the world”—yet expended on “food for children” less than 7 cents out of each dollar raised. The breakdown on CAI’s expenditures: 25 percent for management fees, 17 percent for other administrative costs, 51 percent for fundraising, and the balance—7 percent—for “starving children.”

The clear implication gained from the article is that a 93 percent fundraising cost experienced by a charity is “improper,” may be close to “fraudulent,” and is certainly “wrong.” The closest the article came to expressing criticism was its observations that CAI’s fundraising costs are “high in comparison with . . . many established charities,” and that the fundraising costs of the local United Way agency are less than 7 percent. The organization’s defense—unavoidably high startup costs—went un-analyzed and was buried deep in the story. It may be safely assumed that the article helped fuel public suspicion about charitable institutions generally.

Some months before, another Washington Post headline had announced: “Pallottines Say Nearly 75% Spent for Fund-Raising.”29 This story featured the celebrated case of the Pallottine Fathers, a Catholic order based in Baltimore, Maryland, that conducted a massive direct-mail fundraising effort and allegedly devoted, in one 18-month period, 2½ cents out of every dollar received for missionary work. Apparently, in 1976, the order raised $7.6 million and spent $5.6 million to do so. This undertaking eventuated in a grand jury investigation, which developed evidence of extensive real estate dealings by the order and a loan to the then governor of the state to help finance his divorce. Little of the proceeds of the order’s solicitations went to support Pallottine missions in underdeveloped countries as claimed. The publicity became so intense that the Vatican rector general of the order commanded that Pallottine fundraising activities cease and formed a special investigating commission; the priest who headed the order’s fundraising operations was banished from Maryland by the archbishop of Baltimore.

The public had been exposed to a fundraising abuse that was framed in terms of high expenses in relation to contributions received.

Another well-publicized instance of this nature concerned the Freedom Forum International, Inc., formerly the Gannett Foundation. Although this matter did not involve fundraising costs, it focused on ostensibly high administrative expenses; the organization was under investigation by the office of the state attorney general in New York to determine whether these expenses were “imprudent or excessive.” A front-page Washington Post headline stated: “Neuharth Foundation Spares No Expense,” with an inside-page headline trumpeting that “Freedom Forum’s Expenses Far Outstrip Its Contributions, Grants.”30 According to this account, in 1991, the foundation incurred expenses of $34.4 million and made grants in the amount of $20.2 million. Office expenses were $17 million and a rooftop conference center accounted for $5.4 million; trustees’ fees were higher than the norm, and the chairman’s compensation was said to be “more than 10 times greater than is typical in large private foundations.”31 The article related trips of the board of trustees to resort areas for meetings, air travel on first class, and payment of travel expenses of board members and some of their spouses. The newspaper concluded that the organization’s “spending is unusual compared with similar-sized foundations—or even those twice or more its size—which . . . receive their funding from endowments, not from public donations.”32

Another of these reports focused on the use of candy, gum, and other vending devices by charitable organizations as a fundraising technique. Apparently, the charities often receive small amounts of money in the form of licensing fees, while the vast bulk of the funds flows to those who sell and operate the devices. The arrangement spawned this front-page Washington Post headline: “For Charity, Just Drops in the Bucket,” followed by “Most of Public’s Donations Go to Marketers, Vendors.”33 Although one national charitable organization was said to have received 10 percent of the amount received from dispensers in 1992 ($1.4 million), many receive little or nothing in this fashion. When the charities own the devices directly or in partnership with a vending company, it seems that they regularly receive as much as 15 percent of the gross receipts.34

Still another of these episodes, this one involving the Marine Toys for Tots Foundation, was splashed across the front page of the Washington Post: “Marines’ Toys for Tots Spent Millions on Itself,” with the subheadline stating: “Donations Used to Run Charity, Not Buy Gifts.”35 This organization was said to have “collected nearly $10 million in the last two years through a direct-mail campaign, but foundation officials acknowledge that none of the money has gone to buy toys for needy children.”36  When contributions from other sources are taken into account, however, the report added, the three-year-old foundation expended 10 percent of the money raised in its most recent fiscal year for toys for children; the balance was spent on management, fundraising expenses, and promotional materials. The new head of the foundation was quoted as saying that “[m]y goal, and it is an optimistic one, is to have 75 percent of the money raised in the next mailing go toward program expenses, with most of that going to buy toys.”37 Other program activities of the foundation included education of the public on the needs of poor children.

These episodes are, unfortunately, only a few in a series of similar exposes that have haunted legitimate charities for years and helped taint the term fundraising .38 These events also fueled the machinery that has been built by and for government to regulate fundraising by charitable organizations. Many an aspiring or practicing politician has parlayed a probe of a charity “scandal” into high office. Thus Time magazine, for example, was moved to characterize the Pallottine order scandal as indicative of widespread wrongdoing: “The Pallottine mess provides Americans with one more excuse not to give money to church agencies, even those that make full public accountings”39 and the “Pallottines were not the only agency that used 80% or more of their [sic] gifts to cover the exorbitant costs of direct mail.”40

Other episodes—isolated instances having major impact on public and regulatory attitudes—include the solicitation activities of Father Flanagan’s Boys Town, the Sister Kenny Foundation, the Police Hall of Fame,41 the Freedom for All Forever Foundation, the Korean Cultural and Freedom Foundation, 42 and the Children’s Relief Fund .43 Thus, the public media remain alive with one report after another of the alleged misdeeds of charities. Invariably, the scandals involve solicitations of charitable contributions from the general public, by or for organizations that derive their principal support from public giving,44 with an ostensibly excessive amount of funds devoted to direct-mail campaigns, questionable investments, or administration.45 At the same time, these developments should be kept in perspective, in that the organizations involved represent only a very small segment of the charitable community.

Forty years ago, federal regulation of fundraising for charity did not exist (other than by means of the charitable contribution deduction), and state regulation in the field was just beginning to flower. Before that time, fundraising regulation (such as it was) was a combination of occasional IRS audits and state attorneys general inquiries, the latter predicated on their historical role of enforcing the requirements imposed on the administration of charitable trusts.46 These efforts were based on one premise, and today’s vast and growing governmental apparatuses overseeing charitable fundraising continue to be guided by that premise: “The greatest possible portion of the wealth donated to private charity must be conserved and used to further the charitable, public purpose; waste must be minimized and diversion of funds for private gain is intolerable.”47 Out of the inadequacies of common law principles and tax enforcement efforts has grown—and is still growing—a comprehensive supervisory and regulatory program governing the fundraising efforts by charitable organizations at the federal, state, and local levels.

Statutory regulation of fundraising for charity began with codification of the supervisory and investigatory authority of state attorneys general. Thereafter, there came into being provisions seeking to prevent fraud in charitable solicitations or to promote disclosure of information about these solicitations, or both. Municipal ordinances earlier introduced the concepts of licensing and periodic reporting of charities’ fund collection activities, and this approach was adopted by the states as their charitable solicitation acts were written. As the years passed, the statutes became more extensive and stringent, the staffs of the regulatory agencies increased, and regulations, rules, and forms unfolded. In general, the call of one observer, who declaimed that the “evils of inefficient or unscrupulous charitable organizations must be attacked head on by strong government regulation,”48 was heard.

The process is by no means wholly an instance of government regulation increasing merely for the sake of increase. The nature of organized philanthropy and the perception of it by the public, lawmakers, and regulators, have altered dramatically over the past three decades.




§ 1.4 CONTEMPORARY REGULATORY CLIMATE 

The number of nonprofit organizations remains steadily on the rise. Most of these are exempt from federal and state income and property taxation, many are eligible to attract tax-deductible contributions, and many utilize preferred postal rates. The involvement of these groups in the day-to-day management and change of American life has never been greater.

Concurrent with the rise in state regulation of fundraising for charity has been a significant upsurge in regulatory activity at the federal level by means of administration of the nation’s tax and other laws. The process got under way in 1950, when Congress enacted laws taxing the unrelated business income of otherwise tax-exempt organizations. In 1969, the Internal Revenue Code was sizably thickened by a battery of rules defining, regulating, and taxing private foundations, seeking to prevent self-dealing and large stockholdings and to increase grant-making and public involvement in the affairs of foundations. In 1974, Congress authorized the formation, within the IRS, of a formal administrative and regulatory structure, which has stepped up federal oversight and audit of the nation’s nonprofit, including charitable, organizations. In 1987, Congress enacted disclosure laws for noncharitable tax-exempt organizations engaged in fundraising; in 1989, the IRS launched a renewed effort to require disclosures in the course of fundraising for charitable organizations; in 1993, Congress enacted substantiation and disclosure laws applicable to tax-exempt charitable organizations engaged in fundraising; in 2004, Congress provided rules concerning the charitable deduction for contributions of vehicles and intellectual property, and increased reporting for noncash contributions; and, in 2006, Congress enacted new substantiation rules, stiffer penalties for inflated valuations, and rules concerning charitable gifts of fractional interests in art (and other tangible personal property), clothing and household items, and taxidermy.

Still, notwithstanding this rise in government regulation, all is not well. The malady was evidenced several years ago by a blast from a normally rather staid publication, hurling the following charges against some nonprofit organizations—they:• Pay their executives fat salaries and allow them generous fringe benefits.
• Award contracts to their trustees and board members.
• Serve as fronts for commercial enterprises with which they have “sweetheart” deals.
• Enjoy special mailing privileges and property tax breaks that give them a competitive edge against tax-paying establishments.
• Engage in wasteful and sometimes fraudulent fundraising with little accountability to the public. 49 



The last allegation is the most immediate concern in relation to this book, but this inventory of wrongdoings is indicative of the state of the nonprofit sector as perceived by some. Public regard is essential to the successful functioning of charitable groups; this regard—which has remained high throughout the country’s existence—may be eroding in the face of well-publicized abuses and other pressures.

This, then, is the dilemma of the charities: abuses appear to be on the increase, triggering greater governmental regulation, which makes operations more difficult for authentic charitable undertakings and creates a public climate that is more critical of these undertakings. The inroads being made by a few unscrupulous and fraudulent operators in tapping the resources of philanthropy are threatening to undermine the seriously needed solicitation programs conducted by legitimate charitable organizations.

Coincidentally, the public is demanding greater accountability from nonprofit, principally charitable, organizations. The consumerism movement is causing individual and corporate donors to be more concerned and sophisticated about the uses of their gift dollars. The emphasis now is on disclosure; donors—prospective and actual—are demonstrating greater proclivity to inquire of federal, state, and local agencies, lawmakers, independent “watchdog” agencies, and the philanthropic community itself about the fundraising and fund-expenditure practices of charitable organizations.

In this age when the tax bills being levied are rising annually, taxpayers often lack sympathy for and even resent organizations that do not pay tax. Greater understanding of the principle that taxes forgone by one entity must be made up by others may be fostering a public attitude toward nonprofits that is somewhat less lofty than that captured by concepts of voluntarism and pluralism. Likewise, the lure of the standard deduction (now used by a substantial majority of taxpayers) is pulling people away from deductible charitable giving, thereby severing still another traditional nexus between Americans and their charities. The ongoing interest in a flat (or flatter) tax, a national sales or other consumption tax, or a value-added tax is reflective of public interest in a simpler tax system, even though it may lack incentives for charitable giving.

Therefore, in the face of seemingly inadequate disclosure of meaningful information to the public, excessive administrative and fundraising costs, and insufficient portions of the proceeds of charitable gifts passing for charitable purposes, government regulation of fundraising for charity is thriving. Some of the few states that currently lack a comprehensive charitable solicitation act are engaged in the process of trying to enact one. Many states with such a law are contemplating toughening it, either by amending the act or by increasing reporting and similar regulatory burdens. Although the drive for a federal charitable solicitations law has temporarily slowed, the IRS, expanding its administrative capabilities, is quietly but assuredly embarking on a program of substantial regulation in this field, augmented from time to time by Congress. Other federal agencies are creeping into the realm of fundraising regulation.

Despite all this activity, the pressure for still more regulation continues, perhaps ultimately to be manifested in some form of a federal charitable solicitations statute. The drive for such a law, now dormant, may be awaiting only the spark of a well-publicized charity scandal to trigger action by Congress. Part of the interest in a federal law in this field derives from dissatisfaction with the present state-by-state regulatory scheme. Critics voice a variety of complaints about the present reach of federal and state regulation:• There is no requirement (as there is for private foundations) that public charities annually distribute a portion of their funds for charitable purposes.
• There is no requirement that charities disclose to potential contributors the portion of their funds actually devoted to charitable purposes.
• There are no common requirements regarding state registration, licensing, periodic reporting, disclosure of financial information, and limitations on compensation of fundraisers.
• There are no uniform accounting standards for public charities imposed by law.
• Some charitable and other nonprofit organizations are escaping taxation of unrelated activities, in part by portraying those activities as fundraising.



Certain legislative and nonlegislative developments (all discussed in subsequent chapters), however, may mute some of this criticism—for example, development of a new federal annual information return and the mandatory document distribution rules. Also, efforts going forward under the auspices of the National Association of State Charity Officials may result in significant progress toward uniformity of administration and enforcement in this area.

Some parallel developments may also introduce federal law governing charitable solicitations. These concern the fact that, in the wake of more than three decades of experience in strenuously regulating the operations and activities of private foundations, many in the IRS and the Department of the Treasury, and some in Congress, are seriously contemplating comparable regulation of the affairs of one or more categories of public charities.

Unlike the torrents of alleged scandals that preceded the revolution in the federal tax laws pertaining to private foundations, which culminated in a major portion of  the Tax Reform Act of 1969, there has been no parade of ostensible abuses warranting strict supervision of public charities. Rather, it appears that this is a last frontier for reformers in the field of charitable organizations and that most of the reforms are being advocated because the statutory basis for the rules is already in place;50 furthermore, the imposition of these rules on public charities strikes many as the thing to do as a logical extension of existing regulation. Hence, the not-too-far-distant future may well see extension of some of the private foundation restrictions to some or all public charities. (This process got under way in 1996 when Congress enacted the intermediate sanctions rules, which are, in many ways, patterned after the private foundation self-dealing rules.) In this context, the recent attention to the matter of government supervision or regulation of solicitations for charitable contributions may bring some new federally enforced rules to govern the fundraising activities of public charities, that is, as part of a comprehensive effort to regulate public charities to the same degree as is at present the case for private foundations. 51

Whatever happens, one aspect of the matter is clear: both state and federal regulation are on the rise. The former is not likely to be preempted by the latter, at least not any time soon. Students of this regulatory scene have astutely observed that, “[a]s legislators continue efforts to devise schemes which comply with the [Supreme Court] decision [finding a state charitable solicitation act unconstitutional as violating free speech rights], they will certainly not renounce long-standing views on the important role of state regulation of charitable solicitation.”52

Probably the most difficult issue to cope with is what all of this regulation is and will be doing to the philanthropic sector. Will fundraising regulation improve the solicitation picture for legitimate charitable groups or will it unduly burden legitimate charitable fundraising efforts? Is there actually sufficient abuse taking place in this area to warrant the massive costs of compliance? Is the overall panoply of nonprofit organizations, tax exemption, and charitable giving becoming an anachronism, in the process of evolutionary departure in the face of the growth of the state? Is fundraising for charity the wave of the past, because charity itself is becoming obsolete?53

Although no one knows the answers to these questions, the march of government regulation of fundraising for charity continues inexorably. This new form of regulation, arising from humble origins only a few years ago, is now one of philanthropy’s major concerns. How and whether these new governmental policies and philanthropy can coexist will say much about the nature of the charitable sector in the coming years.54





CHAPTER TWO

Anatomy of Charitable Fundraising

Certain basic factual aspects of fundraising for charity warrant summary before an analysis of federal and state governmental regulation of this type of fundraising.55  These aspects include the types of organizations encompassed by the various laws, the many fundraising techniques, and the roles of those individuals (other than the regulators) who are, along with the charitable organizations themselves, enmeshed in this regulatory process: the fundraising professionals, the lawyers, and the accountants.




§ 2.1 SCOPE OF TERM CHARITABLE ORGANIZATION 

The many laws governing the process of soliciting gifts for charitable purposes principally apply, of course, to charitable organizations and those who raise funds for them. Thus, it is necessary to understand the scope of the term charitable organization as it is employed in these laws.

The term charitable organization as used in the state charitable solicitation acts has a meaning considerably broader than that traditionally employed under state law and under the federal tax law.56 Therefore, the soliciting organizations encompassed by the federal definition of what is charitable must comply with the requirements of federal regulation governing fundraising for charity as well as those of the various states (unless specifically exempted). Some organizations, however, are tax-exempt under federal law for reasons other than advancement of charitable purposes but are still obligated to comply with the panoply of state and local charitable solicitation laws.

The federal tax law definition of the term charitable is based on the English common law and charitable trust law precepts. The federal income tax regulations recognize this fact by stating that the term is used in its “generally accepted legal sense.”57  At the same time, court decisions continue to expand the concept of charity by introducing additional applications of the term.58 As one court observed, evolutions in the definition of the word charitable are “wrought by changes in moral and ethical precepts generally held, or by changes in relative values assigned to different and sometimes competing and even conflicting interests of society.”59

For the most part, the institutions and other organizations that are subject to these laws are those that have their federal tax status based on their classification as charitable organizations. These are the entities categorized as charitable, religious, educational, scientific, or literary, or certain organizations that are engaged in fostering national or international amateur sports competition.60 Each one of these terms is defined in the federal tax law.

The term charitable in the federal income tax setting embraces a variety of purposes and activities. These include the relief of the poor and distressed or of the underprivileged,61 the advancement of religion,62 the advancement of education or science,63 lessening of the burdens of government,64 community beautification and maintenance,65 promotion of health, 66 promotion of social welfare, 67 promotion of environmental conservancy, 68 advancement of patriotism, 69 care of orphans, 70 maintenance of public confidence in the legal system, 71 facilitating student and cultural exchanges, 72 and promotion and advancement of amateur sports. 73

The federal tax law also encompasses organizations defined as charitable in the broadest sense; 74 these include entities considered educational, religious, and scientific. Nonetheless, the term charitable as used in the federal tax context—including education, 75 religion,76 and science77—is not as broad as the concept of tax exemption. Certainly the term is not as far-ranging as the concept of nonprofit organizations. Stated another way, nonprofit organizations are not necessarily tax-exempt, and tax-exempt organizations are not always charitable.

To be tax-exempt under federal law, a nonprofit organization must satisfy the rules pertaining to at least one of the categories of tax-exempt organizations set forth in the Internal Revenue Code.78 In addition to those organizations that are recognized as charitable entities, 79 the realm of tax-exempt organizations under federal law embraces social welfare (including advocacy) organizations,80 labor organizations, 81 trade and professional associations, 82 social clubs, 83 fraternal organizations,  84 veterans’ organizations,85 and political organizations.86 Generally, with the exception of veterans’ organizations, 87 contributions to these organizations are not deductible as charitable gifts.88

In general, the sweep of the states’ charitable solicitation acts is not so broad as to encompass all nonprofit organizations, nor is it so broad as to encompass all tax-exempt organizations. For example, these laws do not normally embrace trade and professional associations89 that are financially supported largely by dues (payments for services), rather than by contributions. Likewise, they do not normally cover private foundations, 90 which, while charitable in nature, do not usually solicit contributions. By contrast, these laws are likely to be attributable to organizations (other than purely charitable ones) that are tax-exempt but cannot attract deductible contributions,  91 or are eligible to receive deductible contributions but are not usually regarded as charitable organizations, such as veterans’ groups. 92

Generally, the organizations that need to be concerned with the state charitable solicitation laws are the following:• Churches and other membership and nonmembership religious organizations 93 
• Educational institutions, including schools, colleges, and universities 94 
• Hospitals and other forms of health care providers 95 
• Publicly supported charitable organizations96 
• Social welfare organizations97 



Consequently, an organization that is recognized as a charitable entity under federal tax law, and that engages in fundraising, is (unless specifically exempted) 98  assuredly subject to the state charitable solicitation laws. These laws may, however, also encompass other types of tax-exempt organizations that solicit contributions.99




§ 2.2 METHODS OF FUNDRAISING 

Critical to an understanding of government regulation of charitable fundraising is an understanding of fundraising itself.100

Every charitable organization is entitled to receive and, indeed, welcomes support in the form of contributions. Contributed funds can be used only to support the goals and objectives that are consistent with the organization’s stated mission—usually, to provide a benefit to others. When goals, mission, and public benefits are communicated to the public as institutional needs, they can stimulate gift support. Replies are acts of philanthropy that are motivated by numerous factors, including a sincere concern and a willingness to help others, to improve quality of service, or to advance knowledge. Such voluntary responses, whether of time, talent, or treasure, uplift the human spirit because they are directed to a charitable organization.

Requests for contributions are conducted by one or more fundraising methods. Fundraising is, in itself, a unique form of communication that “promotes” and “sells” the product (cause) and “asks for the order” at the same time. There is a common perception that there is a single type of activity called fundraising and that all gifts are made in cash. Most regulatory approaches seem founded on this perception, as are public attitudes—both positive and negative—toward charitable solicitations. In fact, charitable organizations employ several methods and techniques to solicit contributions. Gifts can be in several forms (such as cash, securities, personal property, and real estate), all of which are embraced within the term fundraising. The one feature shared equally is the objective—to ask for a gift that benefits someone else.

Asking is simple. There are only three ways: by mail, by telephone, or in person.101  Mail solicitation is 16 times less effective than personal contact, but most fundraising uses this most impersonal of approaches. Organizing institutions and agencies to perform fundraising is much more complex and requires the careful, and sometimes simultaneous, application of many individual methods of solicitation by volunteers and employees working together. Each individual method of fundraising has its own characteristics regarding suitability for use, public acceptance, potential or capacity for success (gift revenue), and cost-effectiveness. Likewise, the reporting and enforcement aspects of regulatory systems—to be fair—should distinguish between the varieties of fundraising technique and their performance.102

The methods of asking are best understood by dividing them into three program areas: annual giving, special-purpose, and estate planning. The “pyramid of giving” (see page 30) illustrates how each area functions to perform individual tasks and to aid the progression of donor interest and involvement leading to increased gift results for each chosen charitable organization. Fifteen methods of fundraising are encompassed within the three program areas.


(a) Annual Giving Programs 

The basic concept of annual giving programs is to recruit new donors and renew prior donors, whose gifts provide for annual operating needs. Some programs require only a staff professional to manage, but most require both staff and a volume of volunteer leaders and workers. Charities frequently conduct two or more forms of annual solicitation within a 12-month period; the net effect is to contact the same audience with multiple requests within the year. Churches make appeals weekly through the collection plate; United Way uses payroll deductions to ensure frequent payments. Such gift support is basic to the financial success of these organizations; their needs are urgent, and the funds are consumed immediately upon receipt.

The design behind the choice of any of these several methods offered during any one year is always the same—to recruit new donors and to renew (and upgrade) the gifts of the prior year’s donors. Some donors prefer one method of giving over all others because they are most comfortable with that style. For example, benefit events are popular because they include attendance at social activities. Multiple-gift requests to present donors will increase net revenues faster than efforts to acquire new donors, because present donors are the best prospects for added gifts. No organization will be able to use every fundraising method (chiefly because of donor resistance or saturation), so rational selections are required.

A brief explanation of each method and its special value to the annual giving process is presented as follows, arranged in the order of least productive to most efficient.

1. Direct Mail/Donor Acquisition. Direct mail/donor acquisition fundraising uses direct mail response advertising (usually third class, bulk rate) in the form of letters to individuals who are not present donors, inviting them to participate at modest levels. One of the best methods to find and recruit new contributors, this program is perhaps best known to the public because people receive so many mail requests. Usually a charity can expect only a 1 to 2 percent rate of return on “bulk mail requests,” but this is considered satisfactory. Successful “customer development” may require an investment of from $1.25 to $1.50 to raise $1.00, a formula well accepted in for-profit business circles but often criticized within charitable organizations. The value of new donors is not their first gift, however, but their potential for repeat gifts. Such first-time donors, with care and attention, can become future leaders, volunteer workers, and even benefactors. The mail process includes (a) selecting audiences likely to respond to this organization;  103 (b) buying, renting, or leasing up-to-date mailing lists of audiences selected; (c) preparing a package containing a letter signed by someone whose name is recognized by most people, a response form with gift amounts suggested, a reply envelope, and a brochure or other information about the charity or the program offered for gift support; (d) scheduling the “mail drop” during the most productive times in the year for mail solicitation (October through December, March through June); and (e) preparing for replies, including gift processing, setting up donor records, and sending “thank you” messages.


2. Direct Mail/Donor Renewal. Direct mail/donor renewal fundraising is used to ask previous donors, who are the best prospects for annual giving, to give again. If some contact has occurred since the first gift, such as a report on the use of their gifts to render services to others, it is likely that 50 percent of prior donors will give again—at a minimum cost to the organization of a renewal letter. A feature called “upgrading,” a request asking donors to consider a gift slightly above their last gift, works 15 percent of the time, and has the added value of helping preserve the current giving level. Prior donor support is predictable income for organizations that can estimate their ability to meet current needs because of committed levels of proven donor support.
3. Telephone and Television. Telephone calls to prospects and donors permit dialogue and are more successful than direct mail. Public response is not high (around 5 to 8 percent), perhaps because of the intrusive nature of phone calls and their frequent use by for-profit organizations. Television solicitation is more distant but is the best visual medium to convey the message (televangelists already have perfected this technique104). Both methods are expensive to initiate and require the instant response of donors (only 80 percent of pledge collections may be realized).
4. Special and Benefit Events. Special and benefit events are social occasions that use ticket sales and underwriting to generate revenue but incur direct costs for production. While popular, especially with volunteers, these events are typically among the most expensive and least profitable methods of fundraising in practice today. Events include everything from a bake sale and car wash to golf tournaments and formal balls. If well-managed, they should produce a 50 percent net profit. While most fundraising staff deplore the energy and hours required to support events, their greater value is in public relations visibility, both for the charity and its volunteers.
5. Support Group Organizations. Support groups are used to organize donors in a quasi-independent association around the charitable organization. Membership dues and sponsorship of events are used as revenue sources as well as “friend-raising” opportunities. Support groups are like civic organizations, with a board of directors and active committees, except that their purposes are committed to one charity (e.g., an alumni association). Valuable for their ability to develop committed annual donors, to organize and train volunteers, and to promote the charity in the community, support groups also require professional staff management. Smaller charities should consider support groups to secure annual gifts as well as the volunteers needed to produce benefit events and to aid the organization in other ways when needed. 
6. Donor Clubs and Associations. Donor clubs and associations are donor-relations vehicles, similar to support groups, which are designed to enhance the link between donor and charity, thereby helping preserve annual gift support. Most organizations use higher gift levels (say, $1,000 and up) and prestigious names (e.g., President’s Club) to separate these donors from all others. The clubs’ selectivity and privileges help justify the higher gift required, which is rewarded by access to top officials and other benefits. Donor club members also represent a concentration of major gift prospects, whom charitable organizations treat as benefactors, and whose cultivation will pay dividends in the future.
7. Annual Giving Campaign Committees. Campaign committees are volunteer committees of peers using in-person solicitation methods to recruit the largest and most important annual gifts. The performance of such a committee will be the most lucrative of all the aforementioned annual giving methods. The committee is structured as a true campaign, with a general chairperson and division leaders for individual, business, and corporate prospects. After making their own contributions, each volunteer may be assigned from three to five prospects to visit and with whom to discuss an annual gift decision. Donors are receptive because someone they respect has taken the time to call on them on behalf of an organization. The volunteers also can report that they have made their own personal contributions.
8. Other Annual Giving Methods. Several other methods can also develop gift support on an annual basis:a. Commemorative Giving. A commemorative gift to a charity has the dual effect of honoring the recipient and aiding the donor’s favorite charity at the same time. Most often, these gifts are memorials following the death of a family member, friend, or business colleague, and are directed by the family to their favorite organization. Commemorative gifts can also be given to mark a birthday, anniversary, promotion, graduation, or other important occasion, or to honor a friend, physician, or teacher.
b. Gifts in Kind. Instead of cash, donors can make gifts of goods and services that can be used by the recipient organizations (such as Goodwill Industries, Salvation Army, St. Vincent de Paul Society) in their program activities. Businesses often donate products or excess merchandise, either for direct use (food or equipment) or for use as a benefit door prize or auction or raffle item.
c. Advertisements in Newspapers/Magazines. Advertising, while the least likely solicitation method to stimulate a response, can promote an organization, a special campaign, a form of giving, or other purpose. Usually, direct mail or telephone follow-up is required to maximize the gift response from such multimedia techniques.
d. Door-to-Door and On-Street Solicitation. While on-street solicitation is less common today because of limited volunteer time, some organizations benefit from “cold calls” during neighborhood drives because the public recognizes the organization’s name (e.g., the American Cancer Society’s “Women’s Walk”) or has come to trust the  organization’s purposes (e.g., the Salvation Army’s bell-ringers, chimney box, and red pot for collections at Christmastime). The difficulty in recent years has been abuse of public trust by a few organizations or individuals who “hustle” the public too hard or who run afoul of local regulations restricting solicitation, such as in airports and other public areas.
e. Sweepstakes and Lotteries. Where legal, charities can benefit from such forms of public solicitation as sweepstakes and lotteries. Most charities, however, prefer to avoid areas of questionable practice, which too often are viewed by the public as forms of gambling. Bingo remains the exception, but it too is carefully regulated and supervised.
f. Las Vegas and Monte Carlo Nights. Again, where legal, Las Vegas and Monte Carlo nights can develop gift revenues for a charity. State and local regulations for conduct of these events are strict, and may include a 5 to 10 percent fee taken from net proceeds. Like other special and benefit events, “casino” nights are hard to manage profitably because of high direct costs and overhead expenses.105 
g. Mailings of Unsolicited Merchandise. The theory behind the practice of mailing unsolicited merchandise is that it engenders guilt in the recipients—presumably, recipients would feel guilty keeping something of value sent to them and thus would be more likely to respond with gift support. This type of method is less popular today because postage and material costs, along with public resistance (lack of response), are rising.
h. In-Plant Solicitations. Public solicitation in the workplace is usually controlled by the employer. Where in-plant solicitations are permitted, some employees resist being “cornered” and “pressured” to give. Usually, only United Way or other federated campaigns have been allowed into the workplace for this type of solicitation.
i. Federated Campaigns. Federated campaigns are communitywide solicitations organized to support a large number of civic, social, and welfare organizations in the community with a single, once-a-year fund drive. Public acceptance is high, management and fundraising costs are low (under 20 percent), and a “campaign period” is observed. Federated campaigns, such as those of the United Way and the Combined Federal Campaign, are usually directed to local corporations for annual gifts and to their employees (or to government employees), who are allowed to use payroll deduction. These campaigns require cooperation from those charitable organizations being supported, who must refrain from their own solicitations during the campaign period.


(b) Special-Purpose Programs 

A successful base of annual giving support permits the charitable organization to conduct more selective programs of fundraising that will secure major gifts, grants, and capital campaigns toward larger and more significant projects. A request for large gifts differs from annual gift solicitation because the request is for a “one-time” gift, allows a multiyear pledge, and is directed toward one specific project or urgent need. Likely donors are skillful “investors” who will respond to a major gift request only after researching the organization and determining whether the project justifies their commitment. If the request fails their examination, it is likely to receive only token (or no) support.

Following is a brief explanation of how the three forms of special-purpose fundraising are employed.

1. Major Gifts from Individuals. It takes courage to ask someone for $1 million. Current and committed donors are the best prospects. Before the request is made, careful research should ascertain the prospect’s financial capability, enthusiasm for the organization, preparedness to accept this special project, and likely response to the “team” assembled to make the call. Also important is an early resolution of the donor recognition to be offered (election to the board, name on a building, or both). The project must be a “big idea,” worthy of the level of investment required, perceived as absolutely essential, and a unique opportunity offered only once. In short, major gift solicitations should be performed as though they are a request for the largest and most significant gift decisions from these donors at this point in their lives.
2. Grants from Government Agencies, Foundations, and Corporations. Separate skills and tools are required to succeed at grant-seeking. Grants are institutional decisions to provide support based on published policy and guidelines that demand careful observance of application procedures and deadlines. The decision is made by a group of people and, because of limited dollars, only one grant may be given for every 25 to 50 requests received. Usually, for a grant proposal to be accepted, the organization and its project must perfectly match the goals of the grantor.
3. Capital Campaigns. A capital campaign is clearly the most successful, cost-effective, and enjoyable method of fundraising yet invented. Why? Because everyone is working together toward the same goal, the objective is significant to the future of the organization, major gifts are required (all through personal solicitation), start and end dates are goal markers, activities and excitement exist, and more. A capital campaign is the culmination of years of effort, both in design and consensus surrounding the organization’s master plan for its future, which depends on experienced volunteers and enthusiastic donors. When everything comes together in a capital campaign, the result is success.

(c) Estate Planning Programs 

An increasingly active area of fundraising involves gifts made by a donor now, to be realized by the charitable organization in the future. The term gift planning best describes this concept. These gifts either transfer assets to the charity now, in exchange for the donor’s retaining an income for life, or transfer the remaining assets at the donor’s death. This planning allows donors to remember their favorite charities in  their estate and to plan gifts of their assets, now or at death. These gift decisions are usually made by donors who have some history of involvement and participation with the charities named in their estate and speak loudly of the donors’ trust and confidence in the organizations and their future.

The four broad areas of planned giving are guided by income tax, gift tax, and estate tax law, plus layers of changing regulations. Estate planning is perhaps the single area of fundraising in which the tax consequences of giving are most prominent.

1. Wills and Bequests. The easiest way for donors to leave a gift is to specify in their will or living trust that “ten percent (10%) of the residue of my estate is to go to XYZ Charity.” Organizations should provide donors with suitable but simple bequest language, to encourage them to include the organization in their will. These gifts may be outright transfers from the estate or may involve funding by means of a charitable trust created by a will.
2. Pooled Income Funds. A “starter gift” to show donors how gift planning works can be made by means of a pooled income fund. Individuals may join a “pool” of other donors whose funds are commingled, with interest earnings paid out according to a pro rata shares distribution based on the annual value of the invested funds. Similar to mutual funds, pooled income funds require donors to execute a simple trust agreement and transfer cash or securities to the charity, which adds their gift to the pooled income fund. Upon a donor’s death, the value of his or her shares is removed from the fund and transferred to the charity for its use.
3. Charitable Remainder Gifts. Major gifts of property with appreciated value make excellent assets to transfer to a charitable organization in exchange for a retained life income based on the value of the gift at the time of transfer. These gifts are especially valuable to donors planning their retirement income and distribution of their assets. The structure of the trust agreement may be as a unitrust, annuity trust, or gift annuity. While the legal structure of the three agreements is slightly different, the charity in each case assumes responsibility to manage the asset or its cash value and to pay the donor an income of 5 percent at least annually.
4. Life Insurance/Wealth Replacement Trust. Any individual may name his or her favorite charity as a beneficiary, in whole or in part, of a life insurance policy. This decision qualifies the value as a charitable contribution deduction. Some charitable organizations offer their own life insurance product, and premiums paid to the charity represent annual gifts for tax-deduction purposes. The charity uses the funds to pay premiums on a policy it owns, which names the charity as the sole beneficiary. The advantage to the donor is that the charity recognizes the death benefit value as the amount “credited” as a gift by the donor. The wealth replacement trust concept is linked to a charitable remainder trust; the donor uses the annual income to purchase a life insurance policy, usually for the value of the asset placed in trust, and names his or her heirs as beneficiaries, thus transferring to heirs the same value upon the donor’s death.

(d) Reasonable Costs of Fundraising 

Few charitable organizations are able to make use of every fundraising technique. Usually, only mature fund development programs in established charities have the  necessary numbers of volunteers, donors, and prospective donors as well as an adequate professional and support staff, budgets, and operating systems to coordinate such a massive effort with efficiency.

Most organizations begin with the need to define the audiences who will support their mission and to seek their first gifts. Thereafter, attention is focused on securing annual operating revenues to stay in business, which requires constant attention to the annual giving solicitation methods. The choice of method(s) depends on several factors, including the scope of the organization’s mission and the cost of fundraising. If the cause is national, the broadest solicitation outreach will be needed through direct mail, which is most expensive. If the purpose is local, concentration can expand audience selection to everyone in the area—again, expensive. In time, major gifts, grant requests, capital campaigns, and estate planning may be included to balance overall program productivity and cost-effectiveness.

By contrast, several types of organizations have the ability to engage in multiple fundraising methods simultaneously and with high profitability. Colleges pursue alumni constantly (annual gift, class gift, reunion gift, capital campaign, estate planning, plus requests for time and talent in leadership roles and as volunteers and workers). Private colleges do not approach the general public, but they often expand their solicitations to “anyone who walked across the campus one day.” Other organizations must appeal to the general public because their cause, as well as their needs, requires them to reach out. Thus, advocacy groups combine fundraising with a call to action; churches, with the offer of a way to salvation; hospitals, with wellness education and provision of direct care; and so on.

Whatever the organization, its choice of fundraising method carries with it a differing cost-effectiveness performance. “Charities are not the same in how they perform fundraising nor does fundraising perform the same for every charity. Equally, efficient fundraising is not the measure of the importance or value of the cause.”106

Choice of method requires attention to cost-effectiveness measurement. It costs money to raise money, but what are the reasonable cost levels? Studies by the American Association of Fund-Raising Counsel, the National Society of Fund-Raising Executives (now the AFP), and the Association for Healthcare Philanthropy reveal that, on average, it costs 20 cents to raise one dollar after a solicitation program has been in operation for a minimum of three years. Reasonable cost levels for various methods of fundraising are given as follows.

(i) Direct-Mail Acquisition. To make the first sale, whether in for-profit sales or nonprofit fundraising, is expensive. Direct-response advertising is a popular and effective form of direct-mail acquisition used by both private and nonprofit enterprises. Reasonable cost levels for a nonprofit organization should not exceed $1.50 per dollar raised, with a corresponding 1 percent or higher level of participation (rate of return).
(ii) Direct-Mail Renewal. Once a donor is acquired, the effort to renew this gift, either in a few months or next year, will be more cost-effective. Renewal costs should be within 20 cents per dollar raised, with a 50 percent renewal rate among prior donors.
(iii) Special Events and Benefits. While highly popular with volunteers, benefits are expensive to conduct and usually are valuable for reasons other than raising money. A net goal of 50 cents per dollar raised against direct costs is the recommended guideline.
(iv) Corporations and Foundations. Solicitation of corporate and foundation support is a highly selective and competitive method of fundraising. Expenses should not exceed 20 cents per dollar raised.
(v) Planned Giving. Planned gifts, being complex and individually designed, require time to prepare and plenty of patience to mature. An average of 25 cents per dollar raised is the recommended guideline.107 
(vi) Capital Campaigns. The most profitable, cost-effective, and productive fundraising method available is capital campaigns. These campaigns focus on big ideas and solicit big gifts, require personal leadership and solicitation by volunteers, have professional staff direction, and usually yield good results. Capital campaign costs should not exceed 5 to 10 cents per dollar raised.

Regulations that focus on costs compared with gift revenues treat unfairly the realities of fundraising performances by charitable organizations, whether old or new. Simple bottom-line analysis is inadequate, can be misleading, and seriously fails to understand the nature of individual organizations, their unique environment, and their separate capacity for raising charitable contributions.

New, startup efforts (even for established charities) to begin a fundraising program are not likely to meet these “reasonable cost” guidelines for at least three years. Charities representing new causes or previously unknown or unpopular needs will be even less successful. The critical factors inherent in success—environment and capacity—also must reflect the realities surrounding the organization. A realistic analysis of local conditions will help set reasonable expectations based on factors such as availability of prospects, access to wealth, competition, local regulations, geography, style, public image, access to volunteers (including leadership), fundraising history, prior fiscal performance, volume and variety of fundraising methods offered, use of professional staff or consultants, existing donors for renewal and upgrading, established fund development office procedures, and more.108




§ 2.3 ROLE OF FUNDRAISING PROFESSIONAL 

Fundraising executives refer to the development process as their guide. This process includes (1) acquiring donors, (2) renewing and upgrading donors, and (3) maximizing donors. Each phase represents an increased capacity to support charitable organizations. The process starts at the bottom of the pyramid of giving (Exhibit 2.1). Identification of prospects from those publics available to each charity is accomplished through the several annual giving methods. Each individual donor’s progression up the pyramid requires time for communication of information and development of interests and of a level of personal involvement with the organization (the “friend-raising” phase). Major gift opportunities, while less frequent, are usually centered in capital campaigns and represent a continuing investment in response to a rising commitment and enthusiasm for the programs and services of the organization. The ultimate investment decision is usually made last, is frequently the largest gift, and may even come as part of the donor’s estate.

EXHIBIT 2.1 Pyramid of Giving

[image: 014]

Fundraising professionals are like symphony orchestra conductors. Before fine music can be produced, they need competent musicians, all the right instruments, the correct sheet music for each player, a concert hall, rehearsals, and an audience. Any one of the 15 fundraising methods can more easily be accomplished alone; to activate many methods simultaneously takes skill in managing the process of moving everyone forward together, in the same direction, toward the same objective, and at the same time.

The desired net effect is to stimulate multiple forms of asking for multiple gift decisions from donors and prospects each year, while at the same time selectively soliciting larger gifts from a few who have demonstrated greater potential from previous gift performance. All of this should be timed to meet institutional needs with funds delivered on schedule.


(a) Types of Professional Fundraisers 

Three types of professional fundraising executives work for and with charitable organizations to direct and manage fundraising programs. Legislation and regulation provide guidelines for the relationship between organizations and those who perform fundraising on their behalf, and distinguish among the three types.

1. Fund Development Officer. A fund development officer is a full-time salaried employee of the organization and receives the same standard employment benefits of all other employees. Most regulations are silent about employees who perform fundraising, choosing rather to regulate the organization itself. The fund development officer designs the fundraising program in keeping with the organization’s priority needs, selects the fundraising methods required to produce the income needed, and supervises operations on a daily basis. To make the development process work, the development officer must also set and meet goals and objectives; identify committees; assign functions and manage them successfully; recruit and train leaders and volunteers; hire and train staff; write policies and procedures, have them approved, and see that they are followed; prepare budgets and supervise expenses; perform and report results and analyses; keep confidential records accurately and discreetly; design and implement a donor recognition system; and more.
2. Fundraising Consultant. A fundraising consultant is an individual or firm hired for a fee to provide services of advice and counsel to charitable organizations on the design, conduct, and evaluation of their fundraising enterprises. Most regulations require consultants to register with state authorities, file a copy of contracts for service, and be bonded when the handling of gift dollars will occur. Consultants are available to guide staff and volunteers on specific fundraising methods (direct mail, telephone, planned giving, capital campaigns, and the like), to perform objective studies and analysis of the design and conduct of comprehensive fundraising programs, and to provide executive search, marketing, public relations, and other services. Consultants do not usually conduct solicitations directly, nor do they handle gift money, but they can and do assist these efforts. Consulting staff can be retained to perform all of the duties of the fund development officer, usually for a specified period until full-time employees can be hired and trained.
3. Professional Solicitor. A professional solicitor is an individual (or firm) who is hired, for a fee or on a commission or percentage basis, to perform a fundraising program or special event directly in the name of the organization, to solicit and receive all gifts, to deposit funds and pay expenses, and to deliver net proceeds to the charity. Legislation and regulation of professional solicitors are the most intense because of past conduct by those whose fees and expenses have been high and who have delivered net proceeds in the area of only 20 percent or less of gross revenues. Solicitor firms are more likely to attract smaller and newer organizations (or “noncharities” for whom the gift deduction is no longer allowed) who believe they lack the ability to mount their own fundraising programs and thus are easy prey to the sales pitch that promises gift revenue with no effort on the organization’s part.
In making a choice among fundraising professionals, charitable organizations should compare their cost-effectiveness. Fund development officers and professional  consultants perform similarly and produce net returns of from 75 to 80 percent of net income. Professional solicitors return 20 percent or less of net income.

Several other features that relate to the separate role of fundraising professionals are discussed as follows.


(b) Growth toward a Profession 

Fundraisers may call themselves professionals and engage in professional practices, but their field has not yet achieved accepted professional status. To do so requires a commonly accepted body of knowledge, a common standard of conduct (ethics), published literature, a theoretical base from established methods of research, and an accreditation process. Progress continues on all fronts but, in the view of some, remains incomplete at present.


(c) Professional Associations 

National and local organizations have expanded to meet the needs of fundraisers, one of the fastest-growing new service areas of employment available in the United States. As of the close of 2007, membership in the Association of Fundraising Professionals (AFP), formerly the National Society of Fund Raising Executives, which was founded in 1962, numbered more than 30,000 individuals in 175 chapters in the United States, 15 chapters in Canada, 5 chapters in Mexico, and 3 chapters in Asia. The Council for the Advancement and Support of Education (CASE) and the Association for Healthcare Philanthropy (AHP) provide similar trade association services to their members. The American Association of Fund Raising Counsel (AAFRC) represents many of the larger national firms whose members practice as consultants. Hundreds of others who practice fundraising as staff or consultants are not members of any society. Other professional associations, such as the National Council on Planned Giving, have emerged to meet the needs of specialists, and the Direct Mail Marketing Association includes members who service both for-profit and not-for-profit clients.

The primary purpose of these trade associations is to serve the members, usually by providing training in the profession through conferences, seminars, monthly meetings, workshops, journals, and newsletters. Efforts have begun to define a common curriculum of information organized along knowledge and experience levels to support career development. College curricula and degrees have been slow to develop, perhaps because of a lack of literature and a research base. Professional training, when linked to certification, can yield verification to members of their comprehension of basic principles plus a validation to employers of a level of competency.


(d) Accreditation and Certification 

Licensure of fundraising professionals is not yet a serious consideration and could be unwieldy to implement, considering the more than one million tax-exempt charitable organizations doing business in the United States. Fundraising staff and consultants do benefit from participation in accreditation programs because they reflect a level of personal commitment to the craft and demonstrate levels of competency attained. Presently, the accepted certification programs are offered by the AHP and AFP.


(e) Standards of Conduct and Professional Practice 

As with any emerging profession, common standards require time for development. Fundraising standards originated as codes of ethics but have since matured into standards of conduct and professional practice. While AAFRC, AHP, CASE, and AFP have their own written texts in this area, they have not yet achieved a common standard to govern what is, in essence, the same form of activity.109




§ 2.4 ROLE OF ACCOUNTANT 

An accountant serving a charitable organization that engages in fundraising also has a variety of responsibilities, as discussed in the following analysis.110

Accounting for fundraising costs is one of the most sensitive areas of financial accounting, reporting, and management for organizations that solicit funds from the public. The level of fundraising expenses with respect to contributions is generally perceived as an index of management performance. Amounts reported as fundraising expenses, accordingly, are carefully examined by organization constituents and directors, contributors, and regulatory agencies.

An accountant in an organization that solicits funds from the public has several important responsibilities, including accounting for fundraising costs in a manner that (1) is consistent with “generally accepted accounting principles”; (2) is consistent with the financial reporting requirements of state and other regulatory agencies; and (3) facilitates sound financial management of the organization.


(a) Generally Accepted Accounting Principles 

Professional accounting literature applicable to not-for-profit organizations requires that organizations report fundraising expenses separately from other supporting expenses and program expenses.

Fundraising expenses generally include all costs involved in inducing others to contribute resources without receipt of economic benefits in return. Fundraising costs usually consist of the direct costs of solicitation (such as the cost of personnel, printing, postage, occupancy, and so on) and a fair allocation of overhead.

One aspect of accounting for fundraising costs is subject to considerable judgment—accounting for the joint costs (such as postage) of multiple-purpose materials, such as educational literature that also includes a request for funds. Formerly, accounting literature (and industry practice) was inconsistent on this issue. Some organizations allocated joint costs between respective functions. Other organizations did not allocate joint costs and reported joint fundraising and educational costs exclusively as fundraising expenses.

Functional allocation of multiple-purpose expenses is now required by the accounting profession in its most recent pronouncement on the subject, if certain criteria are met. Recommended bases of allocation include the content of the materials, the use made of materials, and costs associated with different functions.


(b) Financial Reporting Requirements 

Nonprofit organizations that solicit funds in several states are confronted with a web of financial reporting requirements. Regulation of charities in different states is the responsibility of different agencies with different reporting requirements and different filing deadlines. In addition, charities are often subject to the registration and reporting requirements of local units of government.

Fundraising expenses frequently are a focus of state and local regulators. Different jurisdictions require different detail in reporting fundraising costs. Some states and municipalities have attempted to restrict the right of solicitation to organizations whose fundraising costs do not exceed a fixed percentage of contributions, but the federal courts have ruled this to be unconstitutional.

State and local regulation of charities is fluid and subject to unanticipated changes. Accountants, therefore, must closely monitor the reporting requirements of all jurisdictions in which their organization solicits funds from the public.

Accountants must also be alert to guidelines established by private “watchdog” agencies. These agencies, notably the Philanthropic Advisory Service of the Council of Better Business Bureaus, establish “standards” for nonprofit organizations. Deviation from these standards may result in public censure and in sanctions, in the form of reduced or withheld contributions from corporations and other grantmaking organizations that judge potential donees and grantees on the basis of these standards.


(c) Financial Management 

In addition to conforming with generally accepted accounting principles and with reporting requirements of various regulatory bodies, accounting for fundraising expenses should provide information that facilitates sound financial management.

Creation of information of this type usually requires a system of cost identification and cost allocation. Effective analysis of fundraising costs requires an accurate identification of fundraising cost components and an objective allocation of joint costs and overhead.

By relating the cost of various fundraising activities with the amount of contributions received—that is, identifying the cost of each dollar raised—fundraising policy may be enhanced and the results of fundraising activities may be improved.




§ 2.5 ROLE OF LAWYER 

The legal counsel who represents or otherwise works for a charitable organization that is ensnarled in regulation of its fundraising likewise has a multitude of responsibilities. In addition to all other tasks that must be undertaken in serving the organization, he or she should:• Review the law of each jurisdiction in which the organization solicits contributions and advise on compliance responsibilities.
• See that all applications, forms, reports, and the like are properly prepared and timely filed.
• Assist the organization where it is having difficulties with enforcement authorities, such as by helping prepare a statement in explanation of its fundraising costs or by arguing its case before administrative staff(s), state commission(s), or court(s).
• Review and advise as to agreements between the organization and professional fundraisers and/or professional solicitors.
• Assist the organization in the preparation of annual reports and other materials by which it presents its programs, sources of support, and expenses to the general public.
• Keep abreast of recent developments bearing on government regulation of fundraising by charitable organizations.



One problem facing lawyers who represent charitable organizations in the fundraising setting warrants particular mention. It is common knowledge that some states regulate charitable fundraising more stringently than others. It is also common knowledge that the states will not proceed against charitable organizations that are not in compliance with their law without first contacting organizations and requesting their compliance. Thus, many charitable organizations decide to not register and otherwise comply with the law of one or more states until they receive a formal request from each state to do so. Consequently, the lawyer is often asked this question: Which states should the organization register in and which state’s law can the organization “safely ignore” until or unless contacted by the regulatory authorities? The problem for the lawyer is that he or she ought not to counsel flouting or breaking the law. Thus, the lawyer should advise the charitable organization client that it must adhere to the law of every state in which it is soliciting contributions and not wait for some informal notice or otherwise wait “until caught.” The lawyer ought not advise the charitable organization client to comply with the law in the “rigorous regulatory” states and “wait to see what happens” in the others.

There is one subject about which the law is nearly nonexistent: the extent to which a charitable organization must register and otherwise comply with state (and local) law when it is soliciting contributions by means of its website.111 Lawyers and others must await future developments for definitive answers on this point.

Occasionally, the argument will arise—either from charitable organizations or professional fundraisers, or both—that the states’ charitable solicitation laws are inapplicable, either because the enforcement of them obstructs interstate commerce and/or that the law concerning use of the mails overrides state regulatory law. These contentions have been tried in the courts, have failed, and are not likely to have any currency in the future.

The lawyer’s role in relation to fundraising regulation should not be performed in isolation but should be carefully coordinated, not only with the charitable organization’s staff, officers, and governing board, but with other consultants, principally the accountant and the professional fundraiser.




§ 2.6 VIEWPOINT OF REGULATORS 


(a) 1990 Commentary 

As is attested to throughout the book, the methods and extent of government regulation of fundraising are controversial. This section provides the viewpoints of two seasoned regulators, including a perspective on the future of this aspect of the law.112

The latter half of the 1980s brought fundamental change to the regulation, by states, of charitable solicitation. The changes were precipitated by U.S. Supreme Court decisions that gave broad First Amendment protection to charities and by a major restructuring of accounting standards that charities follow in the preparation of financial statements. These events have influenced contemporary state regulation in different ways. On the one hand, it is more difficult to prosecute the burgeoning number of organizations that annually take in a huge number of tax-exempt dollars from a trusting citizenry but provide little or no public benefit in return. On the other hand, regulation has the potential for being more effective because states are focusing on alternative regulatory options that could, in the years ahead, prove to be better at controlling practices inimical to true philanthropy.

Before the U.S. Supreme Court decisions in 1980113 and 1984,114 the states’ efforts to protect the public from those using the guise of charity for personal enrichment focused almost exclusively on the fundraising cost ratio. It was a simplistic approach that was not always fair. To be sure, the amount an organization spends on fundraising and management as a percentage of revenue is often a reliable indicator of whether the organization exists to serve the public or as a vehicle for private gain. Yet, as the Supreme Court correctly pointed out, that is not necessarily the case. There is sometimes good reason why a charity must incur seemingly high fundraising costs. While government regulation, not only of charity but of any industry, is rarely free from some unfairness, the Supreme Court’s opinion that charitable solicitation is among the types of speech deserving fullest protection makes all but the most benign unfairness intolerable under the law. Thus, states had to abandon enforcing laws that made a low fundraising percentage the litmus test for legitimacy.

In the years immediately following 1984, the states tried a new approach. Under legislation adopted by several key states, a professional fundraiser hired by a charity had to disclose to the person being solicited the minimum percentage of the gross contributions the charity would receive from the fundraising campaign. From years of experience, the states knew that telephone soliciting conducted by professional fundraising firms was enormously expensive for the charities that were supposed to benefit. Whether this was because of high (or inflated) expenses, or because of the generous profits reaped by the fundraising firms, the bottom line for donors was the same—their contributions were not going very far. Yet donors had no reason to suspect that this was the case and, if they did suspect it, had no practical way to determine in any specific case whether their donation would benefit charity or some commercial operation. Thus, it seemed a reasonable regulatory objective to provide the potential donor with this information at the point of solicitation, when the donor is most in need of it. The Supreme Court ended this short-lived approach by its decision in a 1988 case, in which the Court held that it is unconstitutional to compel those raising money in the name of charity to say something they do not want to say.115  Certainly, few charities or fundraisers want to talk about fundraising costs with a prospective donor.

The second event that helped determine the contemporary environment for state regulation was a change in the accounting standards that govern financial reporting by charities. The primary purpose rule, established in the 1960s in response to widely publicized scandals, required, with a limited exception, that the entire cost associated with making a fundraising appeal had to be reported as fundraising costs in a charity’s financial statements.116 Thus, if the primary purpose of a particular activity was to solicit contributions, virtually all costs of that activity were considered fundraising even if the appeal contained material that could be construed as having an educational value.

With the advent of state percentage limits on fundraising costs and the growth in the number of nontraditional charities whose programs were to advocate causes and affect public opinion, often using the same direct mail vehicle that contained their fundraising appeal, some charities sought a rescue from what they perceived as an overly restrictive accounting rule. In response, the American Institute of Certified Public Accountants (AICPA) changed the rule so that much of what used to be a fundraising cost could not be credited as a program cost.117 The new rule contains purported criteria to determine whether there is a bona fide program component to an activity that also contains a request for money and, if there is, then the basis on which an allocation of costs should be made. The criteria, however, are vague and subject to wide variations in interpretation. In practice, the criteria serve only to discourage the most absurd allocation—not the merely bizarre.

The confluence of the line of court cases with the destabilizing of the accounting standards has created fertile ground for those who are more interested in personal gain than in serving society. One or more individuals (including a professional fundraiser in need of a client) can now establish a purported charity, obtain tax exemption by claiming it will engage in public education and advocacy on any one of myriad health and social welfare problems, prepare and mail annually millions of appeals that contain heart-wrenching stories about the extent of the problem, emphasize how contributions are desperately needed to solve it, and then use most of the revenue generated to pay the fundraiser to send out more of the same mailings and the rest to pay themselves a salary. The process is then repeated every few months. This scenario also works for telephone solicitation.

To a state regulator who may challenge this conduct, the organization points to the Supreme Court decisions to excuse its payment of virtually all of the contributions to the fundraiser. Moreover, the charity points to the heart-wrenching stories as evidence that the payments were not just for fundraising but also for implementing the organization’s public education program. Any citizen who wants to examine the organization’s financial statement before deciding whether to give will find that the organization reports having spent a significant portion of its revenue on program services. What the prospective donor will not know is that the program service was the mailing he or she received requesting a contribution and that the donation will be used to produce more talk about the problem. If the donor is lucky, a token amount will be used to actually help victims.

Another outgrowth of the court decisions is the phenomenal rise in the amount of telephone soliciting by paid soliciting firms on behalf of small to midsize charities and, most notably, police- and firefighter-related groups. In Connecticut, the number of registered soliciting firms nearly tripled in the years following the 1984 Supreme Court opinion. In 1989, Connecticut residents and businesses contributed $10.7 million in response to telephone solicitations offering tickets to a show or advertising space in a publication, a 24 percent increase over 1987. Only $2.8 million, or 26 percent, ever reached the intended beneficiaries.118 The victims are not the groups that hire the solicitors; the victims are the donors. The telephone pitch is structured to lead the call recipients to believe that they are speaking to a volunteer member of the group. In the fast-paced sales pitch, little useful information is imparted, and the solicitor either avoids any discussion or lies about how much of the donation the group will actually see.

A standard defense to criticism by legislators, regulators, and the media is that fundraising costs of new, or small, or unpopular charities will necessarily be high, especially in the first few years of operation as they work to build a donor base. While this may be true, it is too often just a convenient excuse that conceals self-dealing and profiteering. It buys about five years of protection, which is plenty of time in which to do considerable damage. Before enough time has passed to prove that the organization’s managers never had any intention of developing a bona fide charity, or that the professional fundraiser was merely milking the organization for all it could get, they have moved on to a new cause and started the cycle all over again. For those that have enjoyed enough success and remain in business after the “startup phase,” a liberal allocation of fundraising costs to the program function keeps the organization competitive in the marketplace.

To be sure, the number of organizations engaging in these practices does not constitute the majority of all organizations soliciting for charitable purposes. Beyond question, most charities adhere to high fundraising standards and provide valuable, indispensable services; however, organizations engaged in these practices are also not the exception. The numbers are significant enough to cause great concern not only for the protection of the gifts of well-intentioned donors, but also for the deleterious effect the practices are having on the credibility of the nonprofit sector as a whole.

For state regulators, who are probably in the best position to observe the fundraising and financial reporting practices of charities across the board, and who daily receive complaints and inquiries from the public, the question is how to meet these challenges and maintain accountability by all charities without interfering with the ability of bona fide charities to raise funds and carry out their programs. The answer is not readily apparent, as evidenced by the spate of widely different legislative proposals across the country, including in the U.S. Congress, in the wake of the 1988 Supreme Court decision.

It would be ideal if state regulators and responsible leaders of the independent sector could work together to create a healthier climate for charitable giving. They could cooperate on legislation (although additional laws are not always needed or wise) or on programs to educate the public on the realities of fundraising and how to distinguish the wheat from the chaff. Unfortunately, real cooperation is unlikely to emerge as long as the independent sector is unwilling to acknowledge that there are problems in the sector that call for remedial action. The usual reactions of sector leaders to regulators’ concerns are disbelief, denial, and charges that regulators are, either out of ignorance or on purpose, creating a destructive regulatory environment. In public, at least, they say that the problems are aberrations, perpetrated by a few fly-by-night operators. The solution, they often say, lies in sector self-policing and less government interference. To regulators, who know that the problems are well entrenched and too widespread to tolerate, and who have over the years heard a lot of talk about self-regulation but seen little evidence that the self-policers are willing to tackle the hard issues, the reaction of the sector appears perplexing and disingenuous. No doubt, some regulators do overreact and could benefit from the advice of the sector, but until regulators and the sector achieve a common frame of reference, productive cooperation will be difficult.

In the meantime, states are refining existing regulatory programs and exploring new ones. In the foreseeable future, state regulation will be characterized by the systematic dissemination of financial and programmatic information about soliciting charities, together with stepped-up enforcement and stiffer penalties for charities and professional fundraisers that engage in misrepresentation and self-dealing or that fail to file timely and accurate financial reports. To achieve those ends, states will be concentrating on several key areas.

Registration and financial reporting form the bedrock of any regulatory scheme. Despite their inadequacies, financial reports provide a good overview of individual charities as well as aggregate data on the sector. They are a valuable source of information to the public and for the detection of abuses. States must be vigilant to ensure the accuracy and timeliness of these reports. The public is not well served when states do not devote sufficient resources to monitor compliance with periodic reporting requirements.

Financial reporting requirements place considerable burden on national charities that must file reports with up to 40 states. Most states accept a copy of IRS Form 990 as the basic financial document, which at least partially addresses this issue. Many states, however, still require their own separate registration forms and supplemental financial schedules. This is one area in which an atmosphere of cooperation between the independent sector and the states could pay dividends in the nature of greater uniformity. Absent that, states should examine their requirements to determine whether they are asking for more than what they can reasonably expect to use in their regulatory programs.

In 1988, the Supreme Court suggested to the states that they could achieve their interest of informing donors how their contributions are spent by publicizing the information obtained from charities. Some states have taken this suggestion seriously, and more can be expected to do so. The systematic and timely release of accurate and comprehensive financial and programmatic information on charities and/or professional fundraisers is an extremely useful regulatory tool. The public is hungry for this information, which is not readily available from any other source. When done properly, it is a powerful form of disclosure that is far more effective than the difficult-to-enforce disclosure provision declared unconstitutional in 1988. Minnesota and Connecticut, for example, have published reports about paid telephone soliciting. New York has published key financial data on charities registered there. Maryland has by statute mandated a state public information program. Sophisticated data processing techniques will enable more states to institutionalize a public education program.

To protect the public from misleading and fraudulent solicitations, states are increasingly relying on statutory and common law authority in addition to that granted under traditional solicitation statutes. Consumer protection laws, patterned after but not identical to the Federal Trade Commission (FTC) Act, are well suited to combat deceptive practices of for-profit fundraisers. Although the FTC Act does not generally apply to nonprofit organizations, court decisions in Connecticut and Pennsylvania have upheld the use of similar state laws against charity defendants, relying on crucial differences between those state laws and the FTC Act with respect to the definition of trade and commerce.119 These statutes often offer a broader range of remedies than do solicitation laws and, importantly, there is usually extensive reported case law interpreting them.

Statutes requiring the disclosure of specific financial information by charities and professional fundraisers at the point of solicitation are highly suspect after the 1988 Supreme Court opinion. The Court made it clear, however, that not all mandated disclosures are unconstitutional per se. For example, the Court observed that states could require professional fundraisers to clearly identify themselves as such during a solicitation. Seizing on this, legislation has been proposed in some states to require a charity to disclose in its solicitations if the primary purpose of the solicitation or the primary program of the charity is to conduct public education.

Whether these new regulatory approaches will be effective remains to be seen. What is certain is that the states feel compelled to try. In this period of regulatory transition, the opportunity exists for the independent sector to recognize the legitimate concerns of the states and to take steps to meet them. Whether that will happen also remains to be seen.


(b) 1992 Commentary

There are two dominant areas of concern to contemporary state charity regulators: (1) a continuing deterioration in the quality and reliability of financial reporting by charities, and (2) the ineffectiveness of legal standards in controlling misconduct by directors of charities. These concerns are reflected in litigation directed at alleged false financial reports, new regulatory initiatives, and growing media attention to charitable solicitation issues.

The problem described previously with respect to the AICPA statement of position concerning joint costs120 continues. New problems with financial reporting, however, have been identified. Two states, Connecticut and Pennsylvania, have sued several national charities for filing financial reports that falsely value and identify in-kind contributions and expenses. According to those states, the reports, which were certified by auditors, grossly inflate the amounts the charities spent on program services. The states also charge that the charities falsely identified the purposes for which they distributed the commodities. One charity claimed that it spent several million dollars on “financial and in-kind aid to patients and their families having emergency and immediate needs associated with cancer.” In reality, the states say, the “aid” was old vegetable seeds and books, with little or no market value.

The effect of this accounting sleight-of-hand has been to make donors and other readers of the reports (IRS annual information return (Form 990)121 and/or audited financial statements) believe that the charity is delivering a high level of program services at a low cost. It also has enabled the charities to report that their combined fundraising and administrative costs were less than 25 percent of revenue, which is the standard for participation in the Combined Federal Campaign.

States are also concerned that legal standards governing the conduct and liability of charity board members is ineffective in deterring abusive conduct. The trend in the law is to apply the corporate standard of care to directors, rather than the more exacting trustee standard.122 The Revised Model Nonprofit Corporation Act takes this approach as well.123 Statutes have been enacted immunizing volunteer board members from liability, except for “reckless, willful or wanton misconduct.” 124 The effect of this trend is to reduce the risk to board members who fail to exercise their duties of care and loyalty to their beneficiaries and the public, by making it more difficult for states to prosecute a charity director for self-dealing and other conflicts of interest.

Attempts to remedy these and other problems have contributed to a spate of legislation in the states. From Florida to Wisconsin to Alaska, states are enacting new or revamping existing legislation. Forty-four states now have some form of fundraising regulation—an increase of six states in just the past few years. States are also taking a tougher stance on accounting practices, particularly expense allocations.

In September 1992, the National Association of State Charity Officials adopted a statement on financial reporting by charities, which included recommendations for action. Among the recommendations are (1) state and federal regulators should more aggressively scrutinize and challenge financial information provided by charities; (2) government and private agencies providing financial information to the public should take every opportunity to educate the public on the true nature of the programs to which their donations are being applied; and (3) state regulators should report to licensing and disciplinary boards those CPA practitioners who abuse audit and accounting rules. 125

The inability of states to adequately control abusive conduct by those acting in the name of charity, and the failure of authentic charities to realize that it is in their interest to deal with the underlying problems, particularly the accounting and reporting issues, have exposed the independent sector to damaging publicity. The following excerpt from a magazine article is an example of criticism charities are receiving in the popular press:

. . . unlike for-profit companies, which must adhere to fairly strict accounting rules, charities are subject only to the vaguest of rules. As a result, donors often can’t tell if a charity is efficient at collecting and disbursing money for worthy causes or just good at cooking its books.126


Criticism like this, much of it justified, cannot help but erode public confidence in the sector. Yet sector leaders, in whose interest it is to have fraud and unethical behavior minimized and who are in a position to help the public distinguish the wheat from the chaff, too often continue to act as if no problem exists.127


(c) 2000 Commentary

Although the charitable sector makes significant contributions to society and has been experiencing astonishing growth, it is no different from any other sector of the economy in that it has its share of unscrupulous individuals who seek to profit by defrauding innocent donors out of their hard-earned income and, in some cases, their lifetime savings. These fraudulent schemes harm not only contributors, who respond in the mistaken belief they are helping charitable causes, but also the charitable community, in that each new scandal hurts legitimate charitable organizations by increasing skepticism in the giving public.

The states have the difficult, but essential, tasks of protecting their citizens from charlatans who prey on their charitable natures while challenging them to recognize that all are benefited when worthy charitable organizations are generously supported. The role of the states becomes even more critical when major governmental cutbacks shift the responsibility for relieving many of society’s burdens to the charitable sector. The purpose of the states’ charitable solicitation acts is to protect the states’ residents and legitimate charitable organizations.

The state charitable solicitation acts generally serve two important purposes: (1) they allow the public to get basic information about organizations asking for contributions so donors can make better, more informed charitable giving decisions; and (2) they help protect state residents from charitable solicitation fraud and misrepresentation.




§ 2.7 VIEWPOINT OF A REGULATED PROFESSIONAL 

Most fundraising professionals do not believe that their practices in assisting charities to acquire charitable gifts are in any way abusive to potential donors or other citizens. It is no surprise, then, that they find government regulation of philanthropy to be unduly restricting and a misdirection of resources. What follows is the view of one of these regulated professionals.128

The nonprofit organizations that collectively constitute the “third sector” of the U.S. economy are a loose and unorganized delivery system for services that are generally not profitable, are too cumbersome, or are too partisan for business or government to support. Our societal response is to fund these endeavors through private financial support of philanthropy. The impetus to modern philanthropy is the still rather vague and developing discipline of fundraising (also called development and/ or financial resource development).

For the most part, the third sector is populated by well-intentioned, hardworking individuals whose dedication to a particular cause or goal takes precedence over personal gains and rewards. This description also includes the majority of fundraisers, particularly those whose careers are encompassed by employment solely as staff of nonprofit organizations.

The thinking of most practitioners is that the regulation of fundraising practices is similar to “preaching to the choir.” Although no precise sources of data are available concerning the verifiable amount of fraud or other abuse in fundraising, it can safely be said that the actual level is far lower than the general perception holds, and quite laudable when compared with other forms of activity in our society. By and large, the fundraising activities engaged in to benefit nonprofit organizations are conducted with an exceptionally high degree of honesty and professionalism.

Regardless of their intent or reason for being enacted, regulations are perceived by practitioners of fundraising as a breach of the public’s trust in the operation of nonprofit organizations or, at the very least, regulations are a nuisance. The members of the third sector generally believe that well-run, well-intentioned nonprofit organizations do not abuse the public’s trust. Existing accounting and audit procedures, along with other routine guards against fraud and the like, are seen as adequate to protect fundraising activities, by and large. To be regulated is to be insulted by the “public,” which the nonprofit organization and the fundraiser are working to assist. The real abuses are performed by “those other guys,” the unprofessionals who will do anything for a buck.

That perception of selfless service does not exempt fundraisers from scrutiny, nor should it; however, such a perception, coupled with the decentralized and diverse nature of the third sector, creates a perfect environment for miscommunication, misunderstanding, and distrust with regard to fundraising regulation.

Although the regulated and the regulators have the same goal—the protection of the public from fraud and deception—the reality is that practitioners are generally unsupportive of regulation, and regulators are generally unaware of the third sector’s nature and operations (concerning resource development) and of the impact that regulation has on delivery of services. In general, there is considerable confusion and too little action based on consistent dialogue and the understanding built by mutual respect.

Both extremes of regulation—too much and too little—are regrettable; however, to engage in any level of regulation with so little dialogue between concerned and affected parties is like running in the dark. Rather than spend precious resources and valuable time highlighting specific shortcomings and failures of regulation from either perspective, those who perceive a need for regulation and those who are to be regulated should develop simple and consistent communication. This communication could take several forms, such as annual or biannual meetings of representatives from fundraising professional associations and legislators and/or enforcement entities; testimony or position papers delivered during the regulatory development process; meetings, conferences, and symposia sponsored by philanthropic foundations interested in the health and well-being of the third sector; and the like.

The specific means of communications are not important if they are effective in stimulating and maintaining the much-needed dialogue. The real value lies in their ability to produce outcomes that answer some rather simple questions, such as:• Are donors protected and is philanthropy nurtured?
• Are funds used to support those purposes for which they are solicited?
• Are the regulations fair to all nonprofit organizations?
• Can the regulations be evaluated for effectiveness?



Often, regulations are a reaction to a perceived form and level of abuse. The perception may be correct or incorrect; that is not the issue. The issue is that the enacted regulation rarely benefits from the type of exchanges described previously. Less or more regulation is not important; better regulation is. 129




§ 2.8 COPING WITH REGULATION: A SYSTEM FOR THE FUNDRAISING CHARITY 


(a) Monitoring of Compliance Requirements 

An organization that is subject to a substantial number of the charitable solicitation laws—and that undertakes to register and report under them—should design a system by which it can remain abreast of its varied compliance responsibilities.

The state charitable solicitation laws are published as part of each state’s code of statutes. County, city, and town ordinances are similarly published. Other “law” with respect to these statutes and ordinances will appear as administrative regulations and rules, administrative and court decisions, and instructions with regard to applications and report forms.

Therefore, the first step is to ascertain which of the 51 jurisdictions (50 states and the District of Columbia) do not (as yet) have some form of a charitable solicitation act. At the present, there are three of these jurisdictions: Delaware, Montana, and Wyoming.

The second step is to identify the municipal ordinances that are applicable. No one has identified them all, but assuredly there are several in each state.130 (Probably the most well-known and stringently enforced of these ordinances is the one in effect in the city of Los Angeles.)

The third step is to identify the jurisdictions in which, for one reason or another, the organization voluntarily refrains from conducting a solicitation.

The fourth step is to identify the status of the organization’s compliance with the applicable solicitation laws. A typical evaluation would utilize this analysis of jurisdictions:1. States in which the organization is registered
2. States in which the organization is exempt from one or more requirements
3. States in which the organization is pursuing initial registration
4. States in which the organization does not know its status but is investigating its status
5. States in which the organization is registered but where one or more questions are being raised that may lead to revocation or modification of the registration
6. States in which the organization is registered but is operating under some type of conditional, temporary, or probationary status


The fifth step is to identify any jurisdictions in which the organization has been prohibited from soliciting contributions.

The sixth step is to make an inventory of due dates for filing renewals of registration and reports.

The seventh step (an ongoing one) is to persist in all reasonable endeavors to remedy the organization’s difficulties as reflected in the fourth (items 5 and 6) and fifth steps.

Any professional fundraiser or professional solicitor retained by a charitable organization has independent registration and reporting responsibilities. Therefore, the organization’s compliance efforts should be carefully coordinated with those of its fundraiser(s), solicitor(s), or both.


(b) Public Relations

To responsibly, accurately, and promptly respond to inquiries from the general public, an organization should be prepared to disseminate an annual report upon request. (This may also be sent to others, without waiting for a request, such as members, donors, community leaders, and other organizations.) A form letter from the organization’s president or executive director may be effectively used to transmit the report.

With today’s heavy emphasis on the issue of fundraising costs, the annual report or like document should discuss the organization’s fundraising program and costs.


(c) Record Keeping and Financial Data 

A principal focus of this field of government regulation is fundraising costs. Therefore, management should make a substantial effort to accurately ascertain and record both direct and indirect fundraising costs. This process will require careful analysis of individuals’ activities (so as to isolate the portion of their compensation and related expenses that is attributable to fundraising) and careful allocation of expenditures (where an outlay is partially for fundraising and partially for something else, such as program).

Fundraising costs must be reflected in the annual information return filed by tax-exempt organizations with the IRS.131 Although percentage limitations on fundraising costs are unconstitutional,132 some state laws require disclosure of these costs in a variety of ways.133

In any event, most organizations wish to be able to consider their fundraising costs “reasonable,” particularly in response to inquiries from donors or the media. Therefore, a fundraising organization should be prepared to demonstrate the reasonableness of its fundraising costs.134





CHAPTER THREE

States’ Charitable Solicitation Acts

Fundraising for charitable purposes in the United States is a heavily regulated activity. This regulation comes in many forms and is manifested at the federal, state, and local levels. Nearly all of the states regulate charitable fundraising—although the extent and intensity of enforcement varies greatly—and do so principally by means of statutes termed charitable solicitation acts.

These laws are often intricate. In addition to their complexity, there is a considerable absence of uniformity, although the states are making some progress toward uniform reporting. This combination of intricacy and nonconformity makes this a body of law with which it is difficult to comply—a problem aggravated by a disparity in regulations, rules, and forms. There are, nonetheless, some relatively common features of these laws.




§ 3.1 SUMMARY 

More than 30 states have adopted what may be termed comprehensive charitable solicitation acts. A few states have not enacted a charitable solicitation statute. The remaining states (including the District of Columbia) have elected to regulate fundraising for charitable purposes by means of differing approaches.

The various state charitable solicitation acts are, to substantially understate the situation, diverse. The content of these laws is so disparate that any implication that it is possible to neatly generalize about their assorted terms, requirements, limitations, exceptions, and prohibitions would be misleading. Of even greater variance are the requirements imposed by the many regulations, rules, and forms promulgated to accompany and amplify the state statutes. Nonetheless, some basic commonalities can be found in the comprehensive charitable solicitation acts.

The fundamental features of many of these fundraising regulation laws are a series of definitions, registration or similar requirements for charitable organizations, annual reporting requirements for charitable organizations, exemption of certain charitable organizations from all or a portion of the statutory requirements, registration and reporting requirements for professional fundraisers, registration and reporting requirements for professional solicitors, requirements with respect to the conduct of charitable sales promotions, record-keeping and public information requirements, requirements regarding the contents of contracts involving fundraising charitable organizations, disclosure requirements, a range of prohibited acts, registered agent requirements, rules pertaining to reciprocal agreements, investigatory and injunctive authority vested in enforcement officials, civil and criminal penalties, and other sanctions.




§ 3.2 DEFINITIONS 

Many of the states’ charitable solicitation acts contain a glossary of the important terms used in these laws.


(a) Charitable

The function of the states’ solicitation statutes is to regulate the process of fundraising for charitable purposes. Thus, the definition of the word charitable is a major factor in establishing the parameters of these laws.135 The meaning of charitable in this context is usually considerably broader than the meaning used in the federal tax setting.136

In general, the law of charity emanates from the English common-law treatment of the term, derived largely from the law pertaining to trusts and property. The meaning of the term charitable under the law of the United States has been—and continues to be—developed largely through interpretations, by the courts and the IRS, of the meaning of the term for purposes of the federal tax exemption and the federal income, estate, and gift tax deductions. State law evolves in a similar fashion, although the term charitable is, as noted, more expansive when used for purposes of the states’ charitable solicitation acts.

The word charitable, as employed in the state charitable solicitation act context, is broad and sufficiently encompassing to embrace all categories of organizations that are regarded as charitable entities for federal tax exemption and deduction purposes.137  Therefore, the range of the term encompasses churches, and conventions, associations, integrated auxiliaries, and similar organizations of churches; other religious organizations; schools, colleges, universities, libraries, and museums; other educational organizations; hospitals, hospital systems, clinics, homes for the aged, other health care providers and medical research organizations; other health care organizations; publicly supported organizations of all types; and certain organizations that are supportive of public charities.138

The states, however, in defining the term charitable for purposes of regulating charitable fundraising, often additionally sweep within the ambit of these laws some or all of the following purposes: philanthropic, benevolent, eleemosynary, public interest, social service, social advocacy, humane, voluntary, cultural, environmental, artistic, welfare, patriotic, and recreational. Thus, for example, some states’ charitable solicitation acts reach fundraising by organizations that are classified as social welfare organizations for federal tax purposes.139

Some states’ laws expressly incorporate within the reach of a charitable solicitation statute one or more purposes that otherwise would not be covered under the most expansive definition of charitable. Thus, a statute may include within its purview solicitations for police, law enforcement, legal defense, or labor purposes. This phenomenon may also be reflected in a statute’s exemptions, such as a law exempting unions from the registration requirement imposed on charitable organizations.

Some solicitations by nonprofit organizations for contributions lie outside the range of a state’s charitable solicitation act because the gifts are not to be used for charitable purposes. An illustration of this is solicitations of contributions by political organizations or for political campaign purposes.140 For the most part, these unreached solicitations are implicit in a reading of the statute on its face. Sometimes, however, a statute expressly recognizes this fact by means of an exclusion;141 about 10 of these laws are expressly not applicable to solicitations for political purposes.

Some fundraising is undertaken for the benefit of a named individual. It is common for this type of solicitation to be excluded from one or more aspects of regulation. Also, although state regulators disagree on the point, a respectable argument can be made that fundraising for the benefit of one individual is not fundraising for a charitable objective because of the private benefit inherent in the effort. (For federal income tax purposes, an organization benefiting only one individual cannot be a charitable entity.142)

No court opinion generally delineates the ultimate scope of these laws, from the standpoint of the boundaries of the term charitable.143 In general, the government officials interpreting these statutes accord the concept of charitable great latitude when determining their jurisdiction over fundraising regulation matters.


(b) Charitable Organization 

A charitable organization usually is defined for these purposes as any person organized and operated for a charitable144 purpose. The word person is then broadly defined, employing terms such as individual, organization, trust, foundation, association, partnership, corporation, firm, company, society, league, or other group or combination acting as a unit.

Often, the term charitable organization also includes a person that “holds itself out” as a charitable entity or one that solicits or obtains contributions solicited from the public.145

These laws usually operate even in the absence of a soliciting charitable organization. That is, anyone soliciting for a charitable purpose generally is required to be in compliance with one or more of these statutes.


(c) Solicitation

Another key term usually defined in a charitable solicitation act is the word solicitation. Solicitation generally is broadly defined. This fact is evidenced not only by the express language of the definition but also by application of these acts to charitable solicitations conducted, in common terminology, “by any means whatsoever.” A solicitation can be oral or written. It can take place by means of an in-person request, mail, facsimile, advertisement, other publication, television, radio, telephone, or other medium. Contemporary debate over the legal consequences of charitable solicitation over the Internet highlights the importance and scope of the word solicitation.

A most encompassing, yet typical, definition of the term reads as follows: the term solicit means any request, directly or indirectly, for money, credit, property, financial assistance, or other thing of any kind or value on the plea or representation that such money, credit, property, financial assistance, or other thing of any kind or value is to be used for a charitable purpose146 or benefit a charitable organization.147

Usually, the word solicitation is used in tandem with the word contribution. The term may, however, encompass the pursuit of a grant from a private foundation, other nonprofit organization, or government department or agency. About a dozen states exclude the process of applying for a governmental grant from the term solicitation. Occasionally, state law will provide that the word contribution includes a grant from a governmental agency or will exclude the pursuit of a grant from a private foundation. Thus, a charitable organization seeking this type of financial assistance should explore the need to register pursuant to one or more charitable solicitation acts before submitting the grant proposal.

It is clear, although few solicitation acts expressly address the point, that the definition of solicitation entails seeking a charitable gift. There is no requirement that the solicitation be successful; that is, that the request actually results in the making of a gift.

One court created its own definition of the term solicit in this setting, writing that the “theme running through all the cases is that to solicit means ‘to appeal for something, ’ ‘to ask earnestly,’ ‘to make petition to,’ ‘to plead for,’ ‘to endeavor to obtain by asking,’ and other similar expressions.”148 This court held that a state’s charitable solicitation act did not apply to gambling activities held to generate funds destined for charitable purposes.149


(d) Sale 

A few charitable solicitation acts include a definition of the term sale (or sell or sold). A statute may provide that a sale means the transfer of any property or the rendition of any service to any person in exchange for consideration. This may be said to include any purported contribution without which the property would not have been transferred or the services would not have been rendered.

The term consideration is the critical element of this definition, inasmuch as it represents the principal dividing line between a sale and a contribution.150 Consideration is the core component of a bona fide contract: both parties to the bargain must receive approximately equal value in exchange for the participation of the other. Consideration is the reason one person enters into a contract with another; the contracting party is motivated or impelled by the benefit to be derived from the contract (for goods or services), while the compensation to be received by the other contracting person is that person’s inducement to the contract. A transaction that is not supported by adequate consideration cannot be a sale.

Likewise, a transaction that is completely supported by consideration cannot be a gift. Some transactions partake of both elements, where the consideration is less than the amount transferred, in which case only the portion in excess of the consideration is a gift. The two most common types of these dual character transactions are the quid pro quo contribution151 and the bargain sale.152

In those states that define a commercial co-venture as a charitable sales promotion,153  the term sale usually is defined in that setting.


(e) Contribution 

A contribution basically is a transfer of money or property in the absence of consideration—it is to be contrasted with a sale.154 The term may be defined in a charitable solicitation act as a gift, contribution, bequest, devise, or other grant of any money, credit, financial assistance, or property of any kind or value. The statutory definition may embrace promises to contribute (pledges).

The law on this point is the most developed in, not surprisingly, the federal income tax charitable giving setting. Years ago, the U.S. Supreme Court observed that a contribution is a transfer motivated by “detached or disinterested generosity.” 155 Another observation from the Court was that a “payment of money [or transfer of other property] generally cannot constitute a charitable contribution if the contributor expects a substantial benefit in return.”156 Earlier, the Court referred to a contribution as a transfer made “out of affection, respect, admiration, charity or like impulses.”157

The Court has adopted use of the reference to consideration in determining what is a contribution. Thus, it wrote: “The sine qua non of a charitable contribution is a transfer of money or property without adequate consideration. The taxpayer, therefore, must at a minimum demonstrate that he [or she] purposefully contributed money or property in excess of the value of any benefit he [or she] received in return.” 158 Essentially the same rule was subsequently articulated by the Court, when it ruled that an exchange having an “inherently reciprocal nature” is not a contribution and thus cannot be a charitable contribution where the recipient is a charitable organization.159

Dues, being payments for services, are not contributions. The term dues embraces payments by members of an organization in the form of membership dues, fees, assessments, or fines, as well as fees for services rendered to individual members.

A loan is not a contribution, including a loan to a charitable organization. If a person makes a loan to a charity, with the intent to subsequently forgive it, and the amount of the loan, or a portion of it, is subsequently forgiven, the amount forgiven becomes a contribution as of the date of forgiveness. As noted, a single transaction can embrace both the elements of a contribution and a sale.160

Essentially, the concept in this context is that a contribution is a payment to a charitable organization where the donor receives nothing of material value in return.161 Thus, a court ruled that a state’s charitable solicitation act did not apply to the solicitation of corporate sponsors for a marathon, stating that the transaction was a “commercial” one, “[i]t is not a gift,” “[i]t is a corporate opportunity,” and “[i]t has nothing to do with philanthropy.”162

The amount or value of a charitable contribution may be pertinent in the application of a state’s charitable solicitation act. Certain small solicitations are often exempted from these acts. These determinations are made on the basis of the monetary value of the gifts in the aggregate.163 In most instances, these calculations are made on the basis of (i.e., are confined to) the payments, or portions of payments, that are in fact contributions.


(f) Membership

The states’ charitable solicitation acts often define the word membership or member. The principal purpose, when this definition is given, is to define the term in relation to the exclusion for solicitations that are confined to the membership of the soliciting organization.164

The statute may define the term membership to mean those persons to whom, for payment of dues, fees, assessments, and the like, an organization provides services and confers a bona fide right, privilege, professional standing, honor, or other direct benefit, in addition to the right to vote, elect officers, or hold offices.

This type of statute is likely to add the point that the concept of membership does not extend to those persons who are granted a membership upon making a contribution as the result of a solicitation.


(g) Professional Fundraiser

There is considerable confusion about the meaning of the term professional fundraiser. The dilemma arises from the fact that the term, and its nemesis professional solicitor, was developed in an era when the roles of the parties were discrete and thus much easier to identify. Basically and historically, a professional fundraiser was a consultant—an individual or firm that did not directly participate in the solicitation process but rather who worked with the charity in designing the fundraising plan. In most cases, the charitable organization was the person that undertook the actual fundraising, using volunteers. By contrast, a professional solicitor was a person who was paid to solicit gifts in the name of the charity.

During this era, the roles were separate and distinct. The fundraiser planned and did not solicit. The solicitor pursued gifts and was not involved in planning the campaign. In many instances today, that formal dichotomy is followed. Increasingly, however, the roles are being blurred, usually because the professional fundraiser is undertaking one or more roles in the area of solicitation.

Most states adhere to a definition such as this: a professional fundraiser is any person who, for a flat fixed fee under a written agreement, plans, conducts, manages, carries on, advises or acts as a consultant, whether directly or indirectly, in connection with the solicitation of contributions for or on behalf of a charitable organization. This type of definition usually is followed by the admonition that a professional fundraiser may not actually solicit contributions as a part of the services.

Often excluded from the ambit of the term professional fundraiser are the officers and employees of a registered165 or exempt166 charitable organization. Also usually excluded from the term are lawyers, investment counselors, and bankers, even if they advise a client or customer to contribute to a charitable organization.

Some states use a definition of the term professional fundraiser in a different manner, with some, as discussed as follows, having a definition of the term that also encompasses most categories of professional solicitors. About a dozen of the states’ laws lack any definition of this term.

Part of the reason for the confusion in this area is the variation in terminology among the states. In about one-fifth of the states, the person usually generically referenced as a professional fundraiser is identified by means of that term. Other states, however, intending the same meaning, use the term professional fundraising counsel. Still other states prefer fundraising counsel. Other terms used in various state laws are fundraising consultant, professional fundraiser consultant, and professional fundraising consultant.

Presently, the state laws regarding fundraising regulation reflect considerable misunderstanding of the meaning of the term professional fundraiser in relation to the term professional solicitor.167 As noted, some state laws so broadly define professional fundraiser (or equivalent term) that the term includes what is normally meant by professional solicitor. Terms used to describe a professional solicitor include phrases such as professional fundraising firm, professional commercial fundraiser, and commercial fundraiser for charitable purposes. A few states use the term professional fundraiser to describe what is generically meant by the term professional solicitor.


(h) Professional Solicitor

The discussion168 about the traditional and contemporary roles of professional fundraisers and professional solicitors is to be recalled, in understanding the confusion between the two terms as seen from the perspective of the term professional solicitor.

The term professional solicitor is generally defined in a state charitable solicitation act in one of two ways.

Most states define the term professional solicitor to encompass one of three types of persons or relationships. One is a person who, for a financial or other consideration, (1) solicits contributions for or on behalf of a charitable organization, where the solicitation is performed personally or through agents or employees; or (2) the person solicits through agents or employees specially employed by or for a charitable organization, who are under the direction of such a person. The other is a person who, for a financial or other consideration, plans, conducts, manages, carries on, advises, or acts as a consultant to a charitable organization in connection with the solicitation of contributions but does not qualify as a professional fundraiser (or equivalent term).

When this definition (or something comparable to it) is used, about one-half of the states employ the term professional solicitor. A few use the term paid solicitor. Other phrases used are professional commercial fundraiser, professional fundraising firm, paid fundraiser, and commercial fundraiser.

This definitional approach is usually accompanied by exclusions for officers, employees, lawyers, investment counselors, and bankers. On rare occasions, there will be other exclusions, such as for persons whose sole responsibility is mailing fundraising literature.

Some states define the term professional solicitor to mean any person who is employed or retained for compensation by a professional fundraiser to solicit contributions for charitable purposes. With this definition, the terms used are professional solicitor, paid solicitor, or professional fundraiser.

The confusion in the law in this area, regarding the appropriate line of demarcation between the terms professional fundraiser and professional solicitor, is seen in use of the prevailing definition of the term professional solicitor in defining the term professional fundraiser. One law defines a professional solicitor as a commercial fundraiser for charitable purposes, while another law terms what is generally known as a professional solicitor as a paid fundraiser. The law in a state dubs what is usually defined as a professional solicitor a professional fundraiser and separately defines the term professional solicitor.


(i) Commercial Co-venturer

Commercial co-venturing occurs when a for-profit, commercial business enterprise announces to the general public that a portion (a specific amount or a specific percentage) of the purchase price of a product or service will, during a stated period, be paid to one or more named charitable organizations. This arrangement usually results in a charitable contribution by the business enterprise, the amount of which is determined by and depends on consumer response to the promotion. (There is no charitable deduction for participating consumers.) This venture produces gift revenue to the beneficiary charity or charities and positive community awareness for the business sponsor.

A traditional definition of the term commercial co-venturer (the for-profit business enterprise) is any person who for profit is regularly and primarily engaged in trade or commerce, other than in connection with the raising of funds or any other thing of value for a charitable organization, and who advertises that the purchase or use of goods, services, entertainment, or any other thing of value will benefit a charitable organization.

It has become more common to define a commercial co-venture as a charitable sales promotion. This approach defines the promotion as an advertising or sales campaign, conducted by a commercial co-venturer, which represents that the purchase or use of goods or services offered by the commercial co-venturer shall benefit, in whole or in part, a charitable organization or charitable purpose. In this setting, the term  commercial co-venturer is defined as a person who for profit is regularly and primarily engaged in trade or commerce, other than in connection with soliciting for charitable organizations or purposes, and who conducts a charitable sales promotion. These definitions, or versions closely akin to them, are used in about a dozen states.

The term commercial co-venture is, in several respects, unfortunate. The word co-venture suggests that the charitable organization involved is engaged in some form of a joint venture with the participating business enterprise. Also, the term implies that the beneficiary charitable organization is embroiled in some undertaking that is commercial. Both connotations have potential adverse consequences in law, in the tax-exemption setting, and in the unrelated business income setting.


(j) Administrative Agency

The enumeration of definitions in a charitable solicitation act often includes reference to the state agency, department, or official with the responsibility for administration and enforcement of the statute. Predominantly, the administrative and enforcement authority is in the office of the state’s attorney general. In many states, however, the authority is in the department of state.

Otherwise, there is little commonality regarding the location of the regulatory authority in this area. In several states, the emphasis is on consumer protection; thus, the authority is in a department of consumer protection, department of agriculture and consumer services, department of commerce and consumer affairs, a division of consumer protection within the department of commerce, and the like. In a few states, the orientation is regulation of business activity; in this case, the authority is in a department of economic development, department of business regulation, a department of regulation and licensing, and the like.

In some states, the authority to enforce the charitable solicitation act is vested in the attorney general, with the administrative or regulatory authority lodged in another department or agency of the government.




§ 3.3 PREAPPROVAL 

A fundamental requirement of nearly every state charitable solicitation act is that a charitable organization (as defined in that law169 and not exempted from the obligation170) that intends to solicit—by any means—contributions from persons in that state must first apply for and acquire permission to undertake the solicitation. This permission, which must be secured by both domestic (in-state) and foreign (out-of-state) charitable organizations, is characterized as a registration in most states. In other states, it is cast as an application for a license, a filing of a statement, a filing for a certificate, a filing for a permit, or a filing of a solicitation notice. Some states with a form of statutory law on this point do not have any registration or similar requirement for charitable entities.

Typical wording of a provision of this nature is that every charitable organization that intends to solicit contributions within the jurisdiction, or have funds solicited on its behalf, must, prior to any solicitation, file a registration statement.

If the application for this permission is successful, the result is authorization to conduct the solicitation. Application for the registration, license, or other permit is most frequently made to the office of the attorney general or the secretary of state.

Generally, the law requires a principal officer of the charitable organization to certify the accuracy of and to execute the registration statement, license, application, or the like.

The statute usually enumerates the categories of information, about the charitable organization and the solicitation, that must be in the registration statement or other application. These categories of information most frequently are some or all of the following:• The name of the organization
• The name in which the organization intends to solicit contributions
• The principal address of the organization and the address of any office in the state or, in the absence of an office, the name and address of the person having custody of the organization’s financial records
• The names and addresses of any chapters, branches, or affiliates to be located in the state
• The names and addresses of the organization’s trustees, directors, officers, executive staff, and registered agent
• The place where and the date when the organization was legally established
• The form of the organization (corporation, trust, or unincorporated entity)
• A statement about the organization’s classification as a tax-exempt organization under federal law171 
• The purpose or purposes for which the organization was founded
• An income and expense statement, and an asset and liability statement, for the organization’s immediately preceding tax year (perhaps audited), showing, among other items, the type and amount of funds raised, expenses for fundraising, and expenditures of the funds raised
• The methods by which solicitations will be made, including use of a professional fundraiser and/or professional solicitor172 
• The purpose or purposes for which the contributions to be solicited will be used
• The names of the individuals who will have final responsibility for the custody of the contributions
• The names of the individuals responsible for the final distribution of the contributions
• A statement indicating whether the organization is or has ever been enjoined by one or more states from soliciting contributions 
• Copies of contracts between the charitable organization and professional fundraisers and/or professional solicitors



It is common for the statute to authorize the state’s regulatory agency to require, by regulations or otherwise, the submission of information in addition to that required by the statute.

The states’ laws either expressly provide or contemplate that the regulatory authorities will examine the application and, where the application is legally sufficient, issue the permit or other authorization to proceed with the fundraising effort. The review authority at this stage of the process is exceedingly broad. At a minimum, the governmental authorities have the power to determine whether the application conforms with all of the legal requirements. At the same time, the discretion these officials have is not unlimited; legally, they are not empowered to make subjective judgments about the worthiness or similar attributes of applicant organizations. 173

An investigation can ensue at this stage (as well as at any time thereafter). Most states’ laws vest plenary investigative capacity in the regulatory and enforcement authorities, particularly the attorney general.174

Sometimes a chapter, branch, or other affiliate (other than an independent member agency of a federated fundraising organization) has the option of separately reporting the relevant information to the state. Alternatively, it reports to the parent organization, which is then required to furnish the information in a consolidated form to the state.

Permission to engage in fundraising for charitable purposes will not be issued where the regulatory authorities conclude that the charitable organization has omitted or materially misrepresented required information or would be acting in violation of one or more provisions of the state’s charitable solicitation law. The law may provide that a permit to solicit will not be issued where a person violated the law, attempted to obtain the fundraising authorization by misrepresentation, or materially misrepresented the purposes and the manner in which contributions would be used.

Usually, the state levies a registration fee, which is either a fixed amount or an amount correlated with the level of contributions received, administrative or fundraising outlays, or the like.175 Most of these statutes provide for a stated fixed fee; some states levy a fee the amount of which depends on the level of annual receipts. A state may allow the regulatory authorities to set the fee. Other states, however, allow a charitable organization to register its fundraising program without charge.

State laws differ as to the duration of the registration or other authorization to engage in charitable fundraising. In most states, the permit or license expires by law one year after the date of its issuance, at the close of the calendar year, or at the close of the organization’s fiscal year. Renewal of the registration or other authorization is made by filing an updated application within a certain period before the expiration date of the existing registration. These statutes usually also require a supplemental filing during the time a registration is in effect, where there is a material change in the information submitted with the application.

In some states, the registration or other authorization remains in effect until withdrawn by the charitable organization or suspended or revoked by the state.

The statutory law in the other jurisdictions does not address the subject of duration of the authorization to engage in charitable fundraising.

These laws usually provide that, where the charitable organization has violated a provision of the applicable charitable solicitation act, the enforcement authorities are to suspend or revoke the registration or other authorization. The statute usually provides for some form of due process, including a hearing, in this type of circumstance.176

There often are separate registration requirements for professional fundraisers and professional solicitors.177

The burdens of registration imposed on charitable organizations engaging in multistate charitable solicitations appear to be moderating, as the consequence of development of a unified registration statement. More than 30 states and the District of Columbia agreed to use the form. Some states, however, require supplemental information. This form is optional for use by participating charitable organizations.178




§ 3.4 ANNUAL REPORTING 

Most state charitable solicitation acts require a soliciting charitable organization (unless exempt from the requirement179) to annually file information with the appropriate governmental agency. This is accomplished by filing a report, usually annually, which is the requirement in most states or an annual updating of the registration, as is the case in many states. Other states mandate the filing of an annual disclosure statement, the filing of an annual statement, a filing for an annual license, or the filing of a copy of the federal annual information return. There are states with some form of statutory law on this point that do not have any annual reporting or similar requirement for charitable entities. A few states mandate both annual registration and annual reports.

The categories of charitable organizations exempted from the annual reporting requirement usually are those also exempted from the preapproval requirement.

The charitable solicitation statute frequently mandates the contents of the annual reports. The information most often requested is the following:• The gross amount of contributions pledged to and collected by the charitable organization—not just in the particular state but in all jurisdictions in which fundraising took place
• The amount from the solicitation that was or is to be devoted to charitable purposes, as well as the amounts paid or to be paid for fundraising (including the fees of professional fundraisers) and for administration 
• Identification of any professional fundraisers and/or professional solicitors utilized
• The net receipts disbursed or dedicated for disbursement within the particular state, by category of expenditure



In addition, a reporting charitable organization usually must file a financial statement covering the preceding accounting period, prepared in conformance with appropriate accounting standards. A few states require, by statute, that the reports be based on the accounting standards and reporting procedures promulgated by the Financial Accounting Standards Board and/or the American Institute of Certified Public Accountants (AICPA), while a state may mandate by statute use of the standards and procedures set forth in the standards for Uniform Financial Reporting by Voluntary Health and Welfare Organizations. Presumably, the regulatory officials in other states have the discretion to select the accounting principles with which charitable organizations must comply or to develop their own. Thus, the law may provide that each reporting charitable organization must report its expenditures in accordance with standards and classifications of accounts as prescribed by the attorney general, or a comparable official, to effect uniform reporting by organizations having similar activities and programs. These reports may have to be accompanied by an opinion of a certified public accountant.

The annual report is due at varying times as required by the states’ charitable solicitation statutes. The filing may have to be made within 30 days after the close of the accounting period, within 60 days of that period, within 75 days of the period, within 90 days of the period, within five months of the period, or within six months of the period. The regulators in a few states are authorized by statute to require the filing of a report, in some instances in addition to an annual report, by a charitable organization with respect to some other period.

In some states, the annual report filing requirement, or the extent of it, depends on the level of annual contributions received and/or use of a professional fundraiser and/or professional solicitor. In a few states, a registration or other authorization may be canceled or not renewed until the required annual report is filed.

The annual report of a parent charitable organization must include information with respect to all of its fundraising affiliated groups.

A few states provide, by statute, the fee to be paid with the filing of an annual report. In other states, any fees of this nature are set administratively.

Occasionally, a charitable organization soliciting contributions in a state is required to file financial reports on a quarterly basis during its first year of existence.

There often are separate reporting requirements for professional fundraisers and professional solicitors.180




§ 3.5 EXEMPTIONS 

Most of the states’ charitable solicitation acts provide some form of exemption from their requirements; however, these laws vary widely with respect to the exemptions available for organizations and solicitations. As noted, the basic definition of the term charitable is sufficiently broad to initially encompass all categories of charitable and other organizations.181 Therefore, these laws are applicable to soliciting religious, educational, health care, and other charitable organizations, unless an exemption is expressly available to them.

These statutory exemptions may be available for an organization because of the nature of the entity or for an organization to the extent it engages in a particular type of solicitation. The exemption may be from the entirety of the statute or merely a portion of it. In some states, an exemption is not effective until the organization applies for it and is recognized by the state to have it.


(a) Churches

Churches and their closely related entities are often exempted from the entirety of the states’ charitable solicitation acts.182 A typical state’s statute accords total exemption to any church or convention or association of churches, primarily operated for nonsecular purposes and no part of the net income of which inures to the direct benefit of any individual.

In many of these states this exemption is not found within the portion of the statute providing for exemptions but instead is located in the definition of charitable entities.

Some states’ charitable solicitation laws grant this exemption only to churches and like organizations that have been classified as such by the IRS. These organizations, however, are not required to obtain recognition of tax-exempt status183 and thus some of them do not have this type of classification; technically, then, these organizations are not eligible for the exemption.


(b) Other Religious Organizations

Many states provide an exemption for religious organizations in general from the totality of their charitable solicitation acts. A state law may exclude a corporation sole or other religious corporation, trust or organization incorporated or established for a religious purpose, any agency or organization incorporated or established for charitable, hospital, or educational purposes and engaging in effectuating one or more of such purposes, that is affiliated with, operated by, or supervised or controlled by a corporation sole or other religious corporation, trust or organization incorporated or established for religious purposes, and other religious agencies or organizations which serve religion by the preservation of religious rights and freedom from persecution or prejudice or fostering religion, including the moral and ethical aspects of a particular religious faith.

It is less common for an exemption for religious organizations to be confined to the registration or other requirements as to preapproval. Some states provide religious organizations with exemption from their registration (and sometimes reporting) or like requirements.


(c) Educational Institutions

Some states exempt at least certain types of educational institutions (often with emphasis on higher education) from the entirety of their charitable solicitation acts. Usually, this exemption applies only where the institution is accredited. The more common practice is to exempt educational institutions from only the registration or other preapproval (and sometimes reporting) requirements.

States may, either as an alternative to or in addition to the foregoing approach, exempt from the registration and reporting requirements educational institutions that confine their solicitations to their “constituency.” Thus, a state’s law may provide an exemption from registration for any other educational institution confining its solicitation of contributions to its student body, alumni, faculty and trustees, and their families.

On occasion, a state may exempt solicitations by educational institutions of their constituency from the entirety of their charitable solicitation laws.

Many schools, colleges, and universities undertake their fundraising by means of related “foundations.”184 Several states expressly provide exemption, in tandem with whatever exemption their laws extend to educational institutions, to these supporting foundations. Some states exempt, from the registration requirements, parent-teacher associations affiliated with an educational institution, alumni organizations, and student groups.


(d) Libraries

Some states exempt nonprofit libraries from the registration and reporting requirements of their charitable solicitation acts.

Where a state charitable solicitation act fails to make an express provision for exemption for libraries, these institutions may be able to secure an exemption as educational institutions.


(e) Museums

Rarely does a state exempt nonprofit museums from the registration requirements of their charitable solicitation act.

A museum may be able to acquire exemption from a state’s charitable solicitation act as an educational institution, where express provision has not been made for it in the exemption clauses.


(f) Health Care Institutions

Some states exempt nonprofit hospitals from the registration or reporting requirements of their charitable solicitation acts. A state may similarly exempt foundations that are related to and supportive of hospitals.

A few states exempt nonprofit hospitals from the entirety of their charitable solicitation acts. A state may similarly exempt hospital-related foundations.


(g) Other Health Care Provider Organizations 

A few state laws provide exemption from registration for volunteer rescue associations. A state charitable solicitation act may exempt volunteer ambulance organizations from its registration requirements.

A rare exemption from the registration requirements is for licensed medical care facilities, mental health organizations, and mental retardation centers. A charitable solicitation act may exempt from its registration and reporting requirements any non-profit organization that operates facilities for the aged and chronically ill or nursing care facilities. Other exemptions are for volunteer health organizations and licensed health care service plans.


(h) Membership Organizations

Charitable solicitation acts are designed to apply to solicitations of the general public to protect its members from fundraising fraud and other misuses of charitable dollars. This body of law is intended to ward off misrepresentation in charitable giving by ensuring an appropriate flow of information to prospective and actual donors, thus preventing their being duped into giving in circumstances where the contributions are diverted to noncharitable ends.

Consequently, when a charitable organization solicits its own “constituency” (such as a college soliciting its alumni), it is appropriate to regard the solicitation as a private one and thus exempt from the regulatory requirements.185 This exemption is based on the proposition that the regulatory protections are unnecessary because the donor’s relationship with the donee charitable organization, by means of the membership status, is such that he, she, or it can easily obtain the requisite information without the need for intervention by the law.186

In reflection of this rationale, many states exempt organizations (or, in some instances, only certain categories of organizations)—but only from the registration or like requirements—that confine their solicitation to their membership. As noted, the scope of this exemption is confined by the definition accorded the term member or membership.

A few jurisdictions exempt organizations soliciting only their membership from the entirety of their charitable solicitation act.

These exemptions often are limited, such as where the solicitation is conducted only by members or where the conduct of the solicitation is solely by volunteers.


(i) Small Solicitations

For administrative convenience and to alleviate the burdens of regulation that would otherwise be imposed, many of the state charitable solicitation acts exempt small solicitation efforts from the registration or similar requirements. The definition as to what is small, however, varies considerably from state to state.

A provision in a solicitation act typically exempts from registration charitable organizations which do not intend to solicit and receive and do not actually solicit or receive contributions from the public in excess of $10,000 during a calendar year or do not receive contributions from more than 10 persons during a calendar year. While there are variations in the phrasing of these provisions, some states provide for this exemption with the threshold set at $25,000, a few states have this type of provision with a threshold of $10,000; other limitations are $8,000, $5,000, $4,000, $3,000, and $1,500. Often, this exemption is accompanied by a provision that triggers applicability of the registration requirement should contributions exceed the threshold amount. Thus, the state statute may add a rule that, if a charitable organization that does not intend to solicit or receive contributions from the public in excess of $10,000 during a calendar year does actually solicit or receive contributions in excess of such amount, whether or not all such contributions are received during a calendar year, the charitable organization shall, within 30 days after the date the contributions reach $10,000, register with and report to the appropriate agency.

This exemption may be confined to organizations in which fundraising is conducted wholly by volunteers.187

A few states provide for this exemption from the entirety of their charitable solicitation act.

As another approach to excluding small solicitations, some states exempt organizations that do not intend to annually receive contributions from more than 10 persons. On a rare occasion, a solicitation by a charitable organization is exempt where up to as many as 100 persons were solicited. There may be an exemption for these solicitations when conducted by a private foundation.


(j) Solicitations for Specified Individuals

Many states exempt from the registration and reporting requirements of their charitable solicitation acts solicitations that are solely for the benefit of specified individuals.

Thus, a charitable solicitation statute may make this exemption available for persons requesting contributions for the relief of any individual specified by name at the time of the solicitation when all of the contributions collected without any deductions whatsoever are turned over to the named beneficiary for his or her use. As this phrasing indicates, this exemption is usually voided where professional fundraising assistance is used.

As discussed, this type of exemption is often in conflict with the concept of solicitations for charitable purposes.

Rarely will these solicitations be exempt from the totality of the charitable solicitation act.


(k) Political Organizations

Some states exempt political organizations from the entirety of their charitable solicitation acts. Others exempt political organizations from the registration and reporting requirements of their acts. This is one of those exemptions that need not be stated, in that fundraising for political organizations is always outside the ambit of a state’s charitable solicitation act.


(l) Veterans’ Organizations

Several states exempt veterans’ organizations from the registration and reporting requirements of their charitable solicitation acts.


(m) Named Organizations

Some state charitable solicitation acts provide exemption—usually only from the registration requirements—for organizations identified by name.188

This practice is evidenced in provisions granting this type of exemption to the American Red Cross, boys’ clubs, named educational institutions, Boy Scouts and Girl Scouts organizations, girls’ clubs, the Junior League, Young Men’s and Young Women’s Christian Associations, and a children’s trust fund.


(n) Other Categories of Exempted Organizations

The state charitable solicitation acts contain exemptions—usually from the registration requirements—for a variety of other categories of charitable organizations. The scope of these exemptions is vast: some expressly mandate a filing requirement for the exemption, solicitations only by volunteers, no private inurement, solicitations only of members, and other limitations.

This type of exemption, albeit with some restrictions in some states, may be extended to include firefighting organizations; fraternal organizations; social groups; patriotic organizations; historical societies; civic organizations; nonprofit nurseries or other children’s groups; certain organizations receiving an allocation from community chests, united funds, and the like; federally chartered organizations; law enforcement groups; community service organizations; youth organizations; labor unions; business and professional associations; senior citizen centers; grange organizations; civil defense organizations; civil rights organizations; fraternities and sororities associated with a variety of organizations; debt counseling agencies; state-based charitable trusts; persons seeking contributions and grants only from corporations and private foundations; and persons seeking grants only from private foundations.

The law in a few states provides that a noncommercial radio or television station is exempt from the state’s charitable solicitation act’s registration requirements. There is the occasional exemption from registration requirements for organizations that do not have an office within the jurisdiction; that solicit in the state solely by means of telephone, telegraph, direct mail, or advertising in national media; and that have a chapter or affiliate that itself has registered in the state. A rare exemption from registration requirements is available for any charitable organization located outside the state, if the organization filed the registration documents required under the charitable solicitation laws of the state in which it is located, the registration documents required under the laws of other states, and such federal forms189 as may be required by rule.

Other exemptions from the registration and/or reporting requirements may encompass any publicly supported community foundation or publicly supported community trust, state-based charitable trusts, civil defense organizations, noncommercial newspapers, or debt counseling agencies.

In a rare exemption, organizations of hunters, fishermen, and target shooters are exempt from the entirety of the charitable solicitation act.

An unusual provision may exempt from the registration and reporting requirements of a charitable solicitation act all charitable organizations that are tax-exempt under federal law.190 A state may have a similar exemption (albeit only from registration), although many categories of tax-exempt charitable organizations must file proof of their tax-exempt status with the state. In several states, solicitations for federal, state, and/or local governments are exempt.

A wide range of nonprofit, tax-exempt organizations are exempt from the states’ charitable solicitation acts because these entities are not charitable as that term is defined in the applicable statutes.191

The foregoing exemptions are not necessarily absolute or automatic. That is, in some states, a charitable organization (but not necessarily all categories of such organizations) must first secure a determination from the state regulatory authorities as to its status as an organization exempt from some or all of the charitable solicitation act’s requirements; in some states, some or all of the exemptions are precluded or revoked where a charitable organization uses the services of a professional fundraiser; and, in some states, the exemption is precluded or revoked where a charitable organization uses the services of a professional solicitor.




§ 3.6 REGULATION OF PROFESSIONAL FUNDRAISERS 

The state charitable solicitation statutes often require a professional fundraiser, acting on behalf of a charitable organization that is subject to the particular statute, to register with the appropriate state agency and otherwise be in conformity with the statute. This registration must be completed before the professional fundraiser commences to act in that capacity for a charitable organization soliciting funds in the state.

The scope of this registration and of other regulatory requirements is largely governed by the reach of the definition, under a state’s charitable solicitation law, of the term professional fundraiser.192

This registration is usually effective for a period of one year, with expiration of the registration set to occur on a stated date, and is renewable.

Often, these laws also impose reporting requirements for professional fundraisers. A few state charitable solicitation acts mandate annual reports. The far more common practice is annual registration.

An applicant for this registration is usually required to file with and have approved by the appropriate state officials a bond in a statutorily set sum. These bond amounts are as follows: $25,000, $20,000, $15,000, $10,000, $5,000, or $2,500. These bonds inure to the benefit of the state in reimbursement for any losses resulting from malfeasance, nonfeasance, or misfeasance in the conduct of a professional fundraiser in connection with charitable solicitation activities.193

Most of these statutes require professional fundraisers to maintain accurate books and records, and to do so for a stated period (generally, three years).




§ 3.7 REGULATION OF PROFESSIONAL SOLICITORS 

Usually, the states’ charitable solicitation acts require professional solicitors to register in accordance with and otherwise comply with the statute. These laws often also impose a variety of reporting, disclosure, and other requirements. Thus, many states require annual (or sometimes other) reports from professional solicitors; the more common practice is annual registration. Some states require both.

The statutory bonding requirements for professional solicitors are as follows: $50,000, $25,000, $20,000, $15,000, $10,000, or $5,000.

The scope of these regulatory requirements is largely governed by the reach of the definition, under a state’s charitable solicitations law, of the term professional solicitor. 194 The wide variation in these definitions is frequently confusing.




§ 3.8 REGULATION OF COMMERCIAL CO-VENTURERS 

Several states have some form of law relating to the regulation of commercial coventuring; many of these states use the concept of the charitable sales promotion. A charitable sales promotion or commercial co-venture is a promotion by a for-profit (commercial) business pursuant to which, during a stated period of time, a portion (usually identified as a percentage, perhaps with a cap) of the sales price of a good sold or service provided will be contributed to one or more charitable organizations. (The charitable deduction is available for the donating company, not the consumer.) Recently, this type of fundraising has been portrayed as embedded giving. These forms of regulation emphasize disclosure of information about the promotion to the public; other requirements are registration of commercial co-venturers, a contract with the charitable organization and commercial co-venturer, formal consent from the charity, and/or a report from the commercial co-venturer.

A bond for commercial co-venturers may be required; the bond amount is likely to be set at $10,000.




§ 3.9 LIMITATIONS ON FUNDRAISING COSTS 

One of the most controversial issues in the field of fundraising for charitable purposes is the matter of fundraising costs. While there is general agreement that charitable fundraising costs should be reasonable, there is much disagreement and misunderstanding as to what in fact is a reasonable fundraising expense. There also is disagreement about how to determine the reasonableness of fundraising costs. Ascertainment of the reasonableness of a fundraising cost depends on a variety of facts and circumstances.195

Many of the states long tried to prevent charitable organizations with (allegedly) “high,” “unreasonable,” or “excessive” fundraising costs from soliciting contributions within their jurisdictions. The traditional mechanism for doing this was denial of permission to solicit in the state if a charity’s fundraising costs exceeded a particular percentage of total contributions or revenues received. This percentage ceiling came in two forms: (1) an absolute limitation (i.e., one without a means of proving reasonableness, irrespective of a particular percentage) and (2) a rebuttable limitation (where the prohibition on fundraising could be overcome by a showing that the fundraising expenses were in fact reasonable, notwithstanding the percentage that may have been produced). It is now settled, however, that this mechanism is unconstitutional as a violation of the rights of free speech of soliciting charitable organizations.196

Consequently, the states have been forced to repeal these percentage limitations, although the practice is dying hard. As an illustration, until a few years ago, the law of a state prohibited registration by a charitable organization, professional fundraiser, or professional solicitor where the charity would receive less than 90 percent of the receipts of a solicitation. According to a representative of the state’s tax commission, which at that time administered the state’s charitable solicitation act, the provision had not yet been removed from the statute by the state legislature, and was therefore still being enforced. This was the case even though the state attorney general’s office had written an opinion stating that the provision was unconstitutional. Another state had a provision that a fundraising cost of a charitable organization that is in excess of 30 percent of total revenue was presumed to be unreasonable; a charitable organization with an unreasonable fundraising cost could not register in the state. That rule was repealed.

The law of another state provided that a charitable organization registered under its solicitation statute could not expend an “unreasonable” amount of its gross contributions for fundraising. An amount in excess of 25 percent of total contributions was presumed to be unreasonable, and the secretary of state was empowered to—using unstated criteria—approve higher costs. This provision was subsequently removed from the state’s charitable solicitation statute.

An unsuccessful attempt involved shifting the limitation away from the charitable organization and placing it on the amount of compensation received by the professional solicitor. Thus, one state had a provision prohibiting a professional solicitor from receiving more than 25 percent of the total amount received in a solicitation. This rule has since been removed from the solicitation act; during the time it was part of the statute, the state regulators conceded that the law was unconstitutional and not being enforced. The law of another state provided that a charitable organization could not pay a professional solicitor an amount in excess of 15 percent of the contributions received. This law also asserted a rebuttable presumption in connection with the fundraising costs of charitable organizations, which placed a general limitation on fundraising costs of 35 percent, albeit with an opportunity for higher expenses in the event of “special facts and circumstances.” This provision was not enforced and has since been eliminated.

The law of another state provided that a charitable organization may not pay a professional solicitor more than 25 percent of contributions received and that a charitable organization may not have fundraising expenses in excess of 50 percent of contributions received, again with an opportunity for the allowance of higher expenses in the case of special circumstances. During the time before the provision was removed, the state regulators were uncertain as to whether or how to enforce it. The law of another state provided that a charitable organization could not pay a professional solicitor for services in connection with the solicitation of contributions in excess of a “reasonable per cent” of gifts raised. This law also authorized the state’s secretary of state to pass judgment on the contract between a charitable organization and a professional solicitor, and to force renegotiation of the agreement or perhaps disallow it where the contract would “involve an excessively high fundraising cost.” These rules are no longer in the law, and the state regulators evinced little interest in enforcing them while they were.

Rules aimed at imposing ceilings on the compensation paid to professional solicitors are not proving easy to eradicate. One of them was struck down as unconstitutional in 1994197 and another was rendered ineffectual in 1995.198 Yet, as discussed next, provisions in the states’ charitable solicitation acts involving percentages remain plentiful.

Many states require a statement about any percentage compensation in the contract between the charitable organization and the professional fundraiser and/or professional solicitor. One rule in this regard provides that the contract must state the “guaranteed minimum percentage of the gross receipts from contributions which will be remitted to the charitable organization” and the “percentage of the gross revenue for which the solicitor shall be compensated.” One state requires that a contract between a charitable organization and a professional fundraiser be filed with the state where there is percentage-based compensation.

Some states utilize the percentage approach in setting disclosure. Of these, a few require that the solicitor disclose, at the point of solicitation, the funds that the charity will receive, stated as a percentage, and a state will occasionally require this type of disclosure following a request by the prospective donor for the information. A state may require a disclosure of this nature upon the request of anyone or require a charitable organization’s fundraising cost percentage to be stated in its registration statement. In a few states, solicitation literature used by a charitable organization must include a statement that, upon request, financial and other information about the soliciting charity may be obtained directly from the state.199

A rare rule prohibits a professional fundraiser from receiving compensation from a charitable organization if the compensation depends wholly or partly on the number or value of charitable contributions that result from the effort of the fundraiser.




§ 3.10 AVAILABILITY OF RECORDS 

The information filed in accordance with a state’s charitable solicitation act, whether contained in an application for registration, annual report, contract, or other document, is a matter of public record. This requirement encompasses information filed by charitable organizations, professional fundraisers, professional solicitors, and commercial co-venturers. The fact that these records are public is usually stated in the statute.

For example, the law may provide that statements, reports, professional fundraising counsel contracts or professional solicitor contracts, and all other documents and information required to be filed shall become government records in the department or agency and be open to the general public for inspection at such times and under such conditions as may be prescribed.

This type of provision is frequently buttressed by a record-keeping requirement. In almost all instances, this record-keeping obligation is imposed on the soliciting charitable organization; however, in some states, the requirement is confined to professional fundraisers, professional solicitors, and/or commercial co-venturers.

Many of these laws require that the information be maintained, by the regulators and/or the regulated, for a stated period, usually three years. Where the records must be maintained by a regulated entity (such as the soliciting charitable organization or professional fundraiser), the law often requires that the information be open to inspection at all reasonable times by the appropriate officials of the state. Most of these laws require a charitable organization, and/or related professional fundraisers, professional solicitors, and commercial co-venturers, to keep “true and complete” records to ensure compliance with the laws requiring disclosure of information and the availability of records.




§ 3.11 CONTRACTS 

Many of the state charitable solicitation acts require that the relationship between a charitable organization and a professional fundraiser, and/or between a charitable organization and a professional solicitor, be evidenced in a written agreement. This contract must be filed with the state soon after the document is executed.

A few of the states with laws pertaining to commercial co-venturers have a like requirement with respect to contracts entered into between charitable organizations and business enterprises.

The states that make these requirements applicable to charitable organizations and professional fundraisers, but not to charitable organizations and professional solicitors, are often the states that define a professional solicitor as one who is an employee of a professional fundraiser.200

Several state charitable solicitation acts contain rules that mandate certain provisions in a contract between a charitable organization and a professional fundraiser, professional solicitor, and/or commercial co-venturer.201 The law may require that any one of these three types of contracts must contain (1) a concise and accurate statement of the charitable organization’s right to cancel; (2) a concise and accurate statement of the period during which the contract may be canceled; (3) the address to which the notice of cancellation is to be sent; (4) the address of the secretary of state, to whom a duplicate of the notice of cancellation is to be sent; and (5) a statement of the financial arrangement between the parties.




§ 3.12 REGISTERED AGENT REQUIREMENTS 

A state charitable solicitation act often contemplates that a charitable organization, professional fundraiser, and/or professional solicitor will appoint a registered agent in the state where contributions are being solicited. A registered agent is a person who, as agent for the entity, is the formal point of contact for anyone who is required to or desires to communicate with the entity. In general, organizations (particularly corporations) are required by law to maintain a registered agent in the state or states in which they are formed and headquartered, and in any other state in which they are doing business. A registered agent can be an individual who is a resident of the state, a corporation that is authorized by the state to function as a registered agent for corporations, or (in some states) a lawyer who is a member of the bar of that state.

Thus, where a charitable organization, professional fundraiser, or professional solicitor is incorporated under the law of a state or has its principal place of activity or business in a particular state (a domestic state), it is required to appoint a registered agent in conformity with the requirements of that state.

Where a charitable organization, professional fundraiser, or professional solicitor has its principal place of activity or business in a state other than that in which the charitable solicitation is being conducted (a foreign state), however, it likely will not have appointed a registered agent in that state.202 In this situation, the charitable solicitation act in several states provides that, where the foreign charitable organization, professional fundraiser, and/or professional solicitor participates in a charitable solicitation in the state, the administrator of the act is deemed, by virtue of the solicitation activity, to have been irrevocably appointed as its agent for purposes of service of process and similar functions.

Occasionally, rules of this nature are applicable with respect to commercial coventuring.




§ 3.13 PROHIBITED ACTS 

Nearly all of the state charitable solicitation acts contain a list of one or more types of conduct—often termed prohibited acts—that may not be lawfully engaged in by a charitable organization (and perhaps a professional fundraiser, professional solicitor, and/or commercial co-venturer).

These prohibited acts may entail some or all of the following:• A person may not, for the purpose of soliciting charitable contributions, use the name of another person (except that of an officer, director, or trustee of the charitable organization by or for which contributions are solicited) without the consent of the other person.203 This prohibition extends to the use of an individual’s name on stationery or in an advertisement or brochure, or as one who has contributed to, sponsored, or endorsed the organization.
• A person may not, for the purpose of soliciting contributions, use a name, symbol, or statement so closely related or similar to that used by another charitable organization or government agency that it would tend to confuse or mislead the public.204 
• A person may not use or exploit the fact of registration with the state to lead the public to believe that the registration in any manner constitutes an endorsement or approval by the state.
• A person may not misrepresent to or mislead anyone, by any manner, means, practice, or device, to believe that the organization on behalf of which the solicitation is being conducted is a charitable organization or that the proceeds of the solicitation will be used for charitable purposes, where that is not the case.
• A person may not represent that the solicitation is for or on behalf of a charitable organization or otherwise induce contributions from the public without proper authorization from the charitable organization.205 



Some states prohibit a professional solicitor from soliciting for a charitable organization unless the solicitor has a written and otherwise valid authorization from the organization, has the authorization in his or her possession when making solicitations, and displays the authorization upon request to the person being solicited, police officers, or agents of the state.




§ 3.14 REGULATORY PROHIBITIONS 

Some states have provisions in their charitable solicitation acts that go beyond the usual regulation of the process of raising funds for charitable purposes.

In many states, it is expressly unlawful for a charitable organization to solicit and/or expend funds raised for purposes that are not charitable or for purposes not referenced in the application submitted as part of the registration process.

Most of the states have disclosure rules as part of their charitable solicitation acts, as a condition to a lawful fundraising effort. A few states have point-of-solicitation disclosure requirements imposed on charitable organizations, and several states have such requirements with respect to solicitations by professional solicitors.

Many states have rules concerning the solicitation of tickets to be used at promotional or fundraising events.

In some states, the law imposes specific requirements on the boards of directors of soliciting charitable organizations. Directors of charitable entities may be expressly obligated to supervise the organizations’ fundraising activities. A charitable solicitation law may prohibit certain conflicts of interest at the board level in the fundraising setting. One of these laws requires a charity to “substantiate a valid governing structure.” A state law has directions to the board as to investment management activities, another places limitations on the ability of a charitable organization to indemnify its directors, and under one law, a charitable organization cannot solicit funds in the state if its directors have been convicted of certain crimes.




§ 3.15 DISCLOSURE STATEMENTS AND LEGENDS 

Some states’ charitable solicitation laws require a charitable organization engaged in fundraising in the jurisdiction to, in furtherance of a consumer protection objective, disclose the availability of certain information to prospective contributors.

For example, in several states, a prospective donor must be given a disclosure statement, which includes the name of the charitable organization, the address and telephone number where a request for a copy of the organization’s financial statement should be directed, and a statement that relevant documents and information filed under the state’s law are available from the state’s regulatory office.

Some of these state laws require a legend that must be utilized in a charitable solicitation. As an illustration, one of these laws requires the following on all written solicitations and on written confirmations, receipts, or reminders subsequent to an oral solicitation:

A copy of the official registration and financial information may be obtained from the Pennsylvania Department of State by calling toll-free, within Pennsylvania, 1 (800) 732-0999. Registration does not imply endorsement.


One state requires charitable organizations to print their state registration number on solicitation materials.

These requirements impose burdens on charitable organizations that solicit contributions on a multistate basis. One organization has devised an all-purpose legend that reads as follows:

You may obtain a copy of _________’s [the organization’s name] financial report by writing to it at _________ [organization’s address]. For your information, _________ registers with agencies in many states. Some of them will supply you with the financial and registration information they have on file.

Residents of the following states may request information from the offices indicated (the toll-free numbers are for use only within the respective states: Florida—Div. of Consumer Services, Charitable Solicitations, The Capitol, Tallahassee, FL 32339; Maryland—Office of the Secretary of State, Statehouse, Annapolis, MD 21401, 1-800-825-4510; New York—Office of Charities Registration, 162 Washington St., Albany, NY 12231; Pennsylvania—Department of State, Bureau of Charitable Organizations, Harrisburg, PA 17120, 1-800-732-0999; Virginia—Division of Consumer Affairs, P.O. Box 1163, Richmond, VA 23209, 1-800-552-9963; Washington—Office of the Secretary of State, Charitable Solicitation Division, Olympia, WA 98504, 1-800-332-4483; West Virginia—Secretary of State, State Capitol, Charleston, WV 25305. Registration with a state agency does not imply the state’s endorsement. MICS _________.206






§ 3.16 RECIPROCAL AGREEMENTS 

As the foregoing indicates, the requirements of the state charitable solicitation acts can vary widely, as can the regulations, rules, and forms promulgated to accompany and expand these laws, and the enforcement activities with respect to them. This makes it difficult and expensive for a charitable organization soliciting contributions on a nationwide basis to lawfully comply with all of the varying requirements. Some states have attempted to remedy this situation by pursuing methods to bring their laws, and interpretations and enforcement of them, into some conformity with other states’ requirements.

For the most part, state regulators have the inherent authority (where revision of the statutory law is not necessary) to promulgate regulations, rules, forms, and enforcement policies that are comparable to similar requirements in other states. Nonetheless, some states’ charitable solicitation acts contain a provision that, if earnestly followed, could somewhat alleviate this lack of uniformity. This provision authorizes the appropriate state official to enter into reciprocal agreements with his or her counterparts in other states to exchange information about charitable organizations, professional fundraisers, and professional solicitors; accept filings made by these persons in the other states where the information required is substantially similar; and grant exemptions to organizations that are granted exemption under the other state’s statute where the laws are substantially similar.




§ 3.17 SOLICITATION NOTICE REQUIREMENTS 

One of the contemporary trends in the development of state charitable solicitation acts is the growing number and stringency of requirements applicable to professional solicitors. The emphasis has been on increased reporting and other forms of disclosure to a governmental agency, to the charitable organization involved, and/or to the solicited public, particularly by means of a solicitation notice.

A typical requirement obligates a professional solicitor to file a solicitation notice with the regulatory body within 20 days prior to the commencement of a solicitation. This solicitation notice, which must be under oath, must include a description of the solicitation event or campaign, the location and telephone number from which the solicitation is to be conducted, the names and residence addresses of all employees, agents, or other persons who are to solicit during the campaign, and the account number and location of all bank accounts where receipts from the campaign are to be deposited. Copies of campaign solicitation literature, including the text of solicitations to be made orally, must be attached to the solicitation notice. The charitable organization on whose behalf the solicitor is acting must certify that the solicitation notice and accompanying material are “true and complete.”

In other states, the solicitation notice may require additional items of information, such as whether the solicitor will at any time have custody of the contributions received, a “full and fair” description of the charitable program for which the solicitation is being conducted, the fundraising methods to be used, the dates when the solicitation will commence and terminate, and information concerning any investigation or litigation regarding the professional solicitor’s solicitation activities within the previous six years. Some states also require that a copy of the contract between the charitable organization and the professional solicitor be attached to the solicitation notice.

Using a somewhat similar approach, a few states require a professional solicitor to provide the charitable organization involved with an accounting after the conclusion of a solicitation.

Some states require a solicitor to carry a solicitation card that contains certain information and to display the card to prospective donors.




§ 3.18 FIDUCIARY RELATIONSHIPS 

Another relatively recent category of provision to emerge in state charitable solicitation acts is the one adopted by a few states, which statutorily (as opposed to by means of the common law) makes professional fundraisers and/or professional solicitors fiduciaries with respect to the charitable organization involved.207 This designation, among other outcomes, increases the legal liability of these persons. A typical provision of this nature states that every person soliciting, collecting, or expending contributions for charitable purposes, and every officer, director, trustee, and employee of any such person concerned with the solicitation, collection, or expenditure of such contributions, is deemed to be a fiduciary and acting in a fiduciary capacity.




§ 3.19 POWERS OF ATTORNEY GENERAL 

Frequently, a state charitable solicitation statute invests the state’s attorney general (or, occasionally, some other official) with specific powers in connection with administration and enforcement of the statute.208 Usually, the attorney general is authorized to investigate the operations or conduct of charitable organizations, professional fundraisers, and professional solicitors who are subject to the statute, and to issue orders having the same force and effect as a subpoena. The attorney general is often expressly empowered to initiate an action in court to enjoin, preliminarily or permanently, a charitable organization, professional fundraiser, professional solicitor, or other person who engages in a method, act, or practice in violation of the statute or a rule or regulation promulgated in connection with the statute; or employs or uses in a solicitation of charitable contributions a device, scheme, or artifice to defraud, or to obtain money or property by means of any false pretense, deception, representation, or promise.

Occasionally, the attorney general is collaterally granted some or all of this authority with respect to individuals or organizations masquerading as charitable organizations or as charitable organizations entitled to an exemption from the statutory requirements. Thus, the statute may empower the state’s attorney general to institute legal action against a charitable organization or person which or who operates under the guise or pretense of being an organization or person exempted by the act and is not in fact an organization or person entitled to such an exemption.

These state statutes usually include the obligatory provision that they may not be construed to limit or restrict the exercise of powers or performance of duties of the attorney general that he or she otherwise is authorized to exercise or perform under any other provision of law. The charitable solicitation act is likely to explicate this principle, by providing that the attorney general must enforce the due application of funds given or appropriated to public charities within the state and prevent breaches of trust in the administration thereof.




§ 3.20 MISCELLANEOUS PROVISIONS 

In several states, a solicitor is required to place contributions in an account at a financial institution; in most of these states, the account must be solely in the name of the charitable organizations involved.

In some states, charitable organizations and/or professional solicitors are required to timely send confirmations or receipts of contributions to the donors. The law may provide an opportunity for a donor to subsequently cancel a contribution. In a few states, the solicitation of contributions in the state is deemed to be doing business in the state.

The laws in some states mandate a public education program as to charitable giving and fundraising abuses.

In most states, the regulatory officials are expressly granted the authority to promulgate rules and regulations to accompany the particular state’s charitable solicitation act.

In some states, the law provides that county or municipal units of government may adopt other and/or more stringent requirements regarding the solicitation of charitable contributions and, expressly or impliedly, that these requirements will not be preempted by the state law. This rule is sometimes referred to as the municipal option.

In a few states, a provision makes it clear that the charitable solicitation law may not be construed to restrict the exercise of authority generally accorded to the state’s attorney general.

Occasionally, the regulators must make an annual report to the governor and the legislature on the activities with respect to charitable solicitations in the state. In a few states, the regulators must maintain a registry of charitable organizations or professional solicitors.

The law may authorize a commission or council to serve, in an advisory capacity and/or otherwise, as part of the administration of the state’s charitable solicitation act.

In a few states, there are limitations as to use of the telephone for charitable solicitation purposes, particularly where the callers are compensated. One jurisdiction flatly prohibits the practice.209 Others state the hours during which the calls may be made, either by a charitable organization, a professional fundraiser, or a professional solicitor. The law may prohibit a gift solicitation by telephone where there is harassment, intimidation, or torment.




§ 3.21 SANCTIONS 

The means of enforcing a state charitable solicitation act are plentiful. The principal enforcement mechanisms, which come into play upon the occurrence of one or more violations of the act, are the following: authorization of the revocation, cancellation, or denial of a registration; authorization of an investigation by the appropriate governmental officials; authorization of injunctive proceedings; authorization of the levying of fines and other penalties; and authorization of the imposition of criminal penalties (including imprisonment). Many states characterize violations of these statutes as misdemeanors, with specific penalties referenced elsewhere in the state’s code of laws. One state mandates loss of tax-exempt status as a sanction, while some states affirmatively recognize private actions.

In some states, a violation of the state’s charitable solicitation act simultaneously constitutes a violation of the state’s unfair trade practices or deceptive practices law.

In all of the jurisdictions, a person may be found to have committed a fraud against the public, in the setting of the solicitation of charitable gifts.210




§ 3.22 UNIFIED REGISTRATION 

The National Association of State Charities Officials and the National Association of Attorneys General have developed a project to standardize, simplify, and economize the process of registration pursuant to the states’ charitable solicitation laws. This project is manifested in the Unified Registration Statement (URS). The URS is part of a larger effort by these organizations to consolidate the information and data requirements of all states requiring registration by charitable organizations engaged in fundraising.

The URS effort consists of three phases: (1) compilation of an inventory of registration information demands from all of the states, (2) production of a format (or form) that incorporates all or most of these demands, and (3) encouragement of the states to accept this standardized format as an alternative to their own forms. This project is ongoing; at present, 36 states are participating in it. A number of states, however, request additional information, entailing supplementary forms.211

The URS project addresses registration only. Once registered, even under this uniform approach, a fundraising charitable organization is on its own in connection with annual reporting. Nonetheless, a project is under way to produce a format for annual reporting with the states in the fundraising context.




§ 3.23 OTHER LAWS 

In addition to the panoply of state charitable solicitation acts, charitable organizations soliciting gift support from the public may have to face other state statutory or other regulatory requirements. These include:• A state’s nonprofit corporation act, which has registration and annual reporting requirements for foreign (out-of-state) corporations that are doing business within the state. It is not clear whether, as a matter of general law, the solicitation of charitable contributions in a foreign state constitutes doing business in the state.212 Some states provide, by statute, that fundraising is the conduct of business activities in their jurisdictions. If the solicitation of charitable contributions were declared, as a matter of general law, a business transaction in the states, the compliance consequences would be enormous, considering the fact that nearly every state has a nonprofit corporation act. This type of a requirement would cause a charitable organization that is soliciting contributions in every state to register and report more than 90 times each year, not taking into account federal and local law requirements!
• A state insurance law, which may embody a requirement that a charitable organization writing charitable gift annuity contracts obtain a permit to do so and subsequently file annual statements.
• A state’s blue sky statute regulating securities offerings, which may be applicable to offers to sell and to sales of interests in, and the operation of, pooled income funds. These laws may also apply with respect to charitable remainder annuity trusts and unitrusts.213 
• A state’s law prohibiting fraudulent advertising or other fraudulent or deceptive practices.214 
• A state’s version of the Uniform Supervision of Trustees for Charitable Purposes Act, which requires a charitable trust to file with the state attorney general a copy of its governing instrument, an inventory of the charitable assets, and an annual report. Of similar scope and effect are the state laws that invest the state attorney general with plenary investigative power over charitable organizations.
• State law concerning charitable contribution deductions and eligibility for tax-exempt status as a charitable entity.215 



As this chapter indicates, the states’ charitable solicitation acts—despite some overall common features—are rather disparate. The breadth and depth of these laws testify to the failure of efforts during many years to make them more uniform, for the purpose of easing compliance with and administrating them. State law regulation of charitable soliciting continues to expand, and indications are rather clear that the states will continue to go their separate ways in this arena, rebuffing the attempts of those who would integrate and streamline this regulatory scheme.




§ 3.24 PROSPECT OF LAW CHANGES 

The Senate Finance Committee, in the course of preparing federal tax legislation to further regulate the charitable sector, asked the Independent Sector to submit its recommendations as to law changes. The Independent Sector in turn convened a Panel on the Nonprofit Sector, which submitted comments as to the proposed legislation in mid-2005 and is in the process of preparing a supplemental report for the Committee. Draft recommendations were submitted to the Panel from its work groups on September 22, 1995. One set of these draft recommendations pertained to the charitable solicitation process.216

These draft recommendations observe that most public charities must solicit funds from the public in support of their programs. Charitable solicitation activities vary greatly from charity to charity, depending on factors such as the size and stage of an organization, the needs and resources within the community involved, and the judgment of an organization’s governing board as to how best to fund its charitable activities in the short and long term. There also is recognition of the fact that charities may rely on for-profit professional fundraisers and consultants for assistance.

In stating the problem to which these recommendations relate, there is the further observation that state regulators, and to a lesser extent the IRS and the Federal Trade Commission (FTC), have long been concerned about fraudulent solicitations and about professional solicitors who raise charitable funds primarily for their own benefit. They are also concerned that, when charities pay large fees to professional fundraisers, they may receive only a small percentage of the total amount raised. Recognizing that there are legitimate reasons why a charity may conduct a costly solicitation campaign that results in little net revenue, such as the value of an event in increasing the visibility of the organization or the difficulty in raising funds for unpopular causes, this analysis notes that regulators and others fear that high solicitation costs signal an improper benefit conferred on a for-profit fundraiser or an abuse of charities and/or the public. Also, there is concern about fiscal loss to government, as donors take a full deduction for contributions, although only a small portion of them may be used for charitable purposes.

State charity registration and annual reporting forms are neither uniform nor filed electronically, making it difficult for charities to comply with the applicable requirements properly and for state officials to enforce the laws. Charitable organizations that solicit in multiple jurisdictions or on the Internet find compliance with state and local charitable solicitation laws increasingly confusing and costly.

The following recommendations were proposed:• Congress should require states to create a single-point electronic uniform filing system for charitable solicitation registration and annual reporting, and provide the requisite funding. This system should be designed so that central filings, the content of which should be determined by the states in consultation with the FTC and the charitable sector, would automatically satisfy the requirements of all states in which the charity solicits funds.
• States should continue in their traditional role as the primary regulators of charitable solicitation activities. Current state and federal laws prohibiting fraudulent solicitation should be vigorously enforced and, where necessary, strengthened.
• The IRS should firmly enforce the current law prohibitions against private inurement and substantial private benefit in the context of charitable solicitations.
• Charitable organizations should actively encourage state legislatures to adopt the Model Charitable Solicitations Act or other legislation designed to effectively protect donors and to deter and punish charitable solicitation abuses.
• The charitable sector should encourage the National Association of Attorneys General and the National Conference of Commissioners on Uniform State Laws to work together to update the Model Charitable Solicitations Act to address Internet and other current fundraising vehicles and practices.



As to the first of these recommendations, the draft expresses the view that Congress should not specify the content of the registration and reporting requirements, leaving development of the substance of these requirements to the states, working with the FTC, within a reasonable timeframe. Periodic revisions to the registration and reporting requirements should be similarly recommended by the states. Only if states are unable to agree on uniform reporting requirements within this reasonable timeframe should federal legislation imposing uniformity be considered.

The legislation that subsequently passed the 109th Congress (2005-2006)217 did not address any of the foregoing recommendations. These recommendations were not considered by the 110th Congress (2007-2008).
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Percentage

of Expense.
Revenue  Expenses Net toRevenue
New donor acquisition (directmail) ~ $250,000  $245,000  § 5,000 98.0%
Donor renewal (direct mail) 47,000 9,000 38,000 192
Special events 18,000 13,000 5,000 722
Capital programs - — = =
Planned gifts and bequests - 15000 (15,000) NA
Indirect campaigns. — — —
Total/overall ratio $315.000  §282000  $33.000 20.0%
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Year ‘Amount Rev. Proc.
1993 562 92102
1994 64 9349
1995 66 9472
199 67 9553
1997 69 9659
1998 7 97.57
1999 72 9861
2000 74 9942
2001 76 200113
2002 79 2001-59
2003 80 2002-70
2004 82 2003-85
2005 83 200471
2006 86 200570
2007 89 2006-53
2008 91 2007-66
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CheckOne _Gift Categories _ Amount of Your Gift _Cost of Your Gift__Percent of Your Gift
- Average gift s 500 § 225 5%
- General gift 10.00 3.00 30
- Special gt 25.00 5.00 20
- Advanced gt 50.00 7.50 15
- Major gt 100,00 10.00 10
- Leadership gift 250,00 1250 5

ormore more than less than

s $ 1250 5%
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Percentage

of Expense
Revenue _ Expenses Net toRevenue
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Year ‘Amount Rev. Proc.
1990 $5.45 90-12
1991 571 9258
1992 601 92.58
1993 620 92-102
1994 6.40 93.49
1995 6.60 9472
1996 670 95.53
1997 690 96-59
1998 710 9757
1999 7.20 9861
2000 7.40 99-42
2001 7.60 200113
2002 7.90 2001-59
2003 800 200870
2004 820 2003.85
2005 830 200471
2006 860 200570
2007 890 200653
2008 910 2007-66






OEBPS/hopk_9780470455357_oeb_061_r1.gif
romsmes; oY)
EESMIN Sistemant of Revene

| o) s | SRR,
T prp—— [T P— %
E81 S emomnp s W 3
25| ¢ fuamang e f—
3 o s cunomons [ i — 2
£5| o o g Comonrs 10 .
HERE e
H e e
T
83 B Yo ines i 5

A b i s i
ool s ]
Investment ncomo {ncuig diaancs, et 1 |
e smcaramoue) [ A N

B T S———
Ryt

[—
“lvanet

6 Gross ente
b Losss ol oxpnses 38
H
"

Rora coms o ) | —
Nt roal e o (s . — —
R ——y
S

b Lo ot o st
s s :

& Gen o osg) S i

& Not g o foss) > -

| 60 G incom_fom ks

o (1 75905 .

ofcomtions revoed o 1o 161

Seopnt in 15

ot Revenue

b Les: drect anpenses 5
€ et ncoma or feas rom rasing erss
Sa G o e P R
et o ;
b Los: ot éxponsos. N 5
2 et ncama o (o) o g at — .
09 Guoss ssos of inertoy. oss
" rtuns ang iouncos N
b Loss. coat o good 506 5
© Net ncomoros) (ol fnen =
b = T . N
@ Al e e [ T T N
o Tol |
2 Yool Rovnuo. Add v 1. 23, 9,4, 5.0, 7.8 1
oo e






OEBPS/hopk_9780470455357_oeb_002_r1.jpg





OEBPS/hopk_9780470455357_oeb_027_r1.gif
..1023 | Application for Recognition of Exemption L

by Undor Section SOL(c)(3) of the Intemal Revere Code | 25175 "

g |

e o e o e o T T P o R 5 e
O e e S 7 YAk o s St o oo
S e Bt o o ok Sl i et 3 St o e
foib i

o oo o sl 013 5ty s iy, oy o o et
oy o e, o P o S A P S
Hvetm oy

Identification of Applicant
T Rl o s st 3 1676 o arganing et |2 0 Wi F apeivani

"3 Woling address (e and ol oo mvuciors) | RosmiSuts| 4 Ergors e W BT
T Gy o o, Sl o o, A BT |6 T e e T

& iy cona offcr g, 1sies o authonzed reprosenaie]
atame: b prone:

o Far optiona)

7 o you rpresaes by sthorizad represntatv, sucn 3530 ey o secourtae? 1 ves” (3 Yes L1 No
/ods 1h a1z rprOS RIS . 4 1 7 58 A f i S
Fevesanatee's . Acioss & Comeied Fenm 3816, Power o Aoy and Docarsten o
Ripesaniate. Wi your SEOVES | Yo s 1 UE 10 GOt A Yot BT

8 Waz s paor wno # no ons of your ffcr, Geacos are omvioyes.or o adriend Cves O
opresataie K 1€ i 7. B, 1 romsed pymart, 1 he pian g, o S Yo bout
90 Lt of ot o foo Goweaon, of St you Aol o rkrst e
Drocis 4 parn's o £ 1 S0 1 pureon's . 1 195 o
Promised o 5 6w, and e at pueon' e

rganzation’s b
Ongzaton's sl optiors)

10 Gortan orgarizstons s rot reaure o lo n rfomatn ek Form 990 o Fom 000.E2 you (] Yes 1 Mo
1 grariod aa exempion, 34 you SR 10 o G1cuse fom T Form 990 o Form S80-E23 1
e Sas o it o3 aser2hon of g sabins ot requrEd 1o Form 690 o
Fom 90 €L

11 it ncorornes 13 corpraton, o frmoc, { ohe han s comporaton. MMDONYY) /1

12 Viorsyou omed uncer e aws o  forlgn couniy? [SESNE™

TR Ry p——— e o 1023 )





OEBPS/hopk_9780470455357_oeb_044_r1.gif
- rae 18
~Seisduie D Secion S0 Supporting e = — S
EEIIAN  ideniying information About the Supporied Organizationt) ——

1 Stae i s, 3dcrescas, a1 N o 0 suppored organzaors. 1 acionl space ks e ataen  sepaate

Nome T ST “Ew
T

_fprme -

"2 ot upoord crprcaors ted 1 bl s e soction 0900 1 17 vesr 01 Yes L Mo
oo Sedion -4 Hoy 0 wre 3. .
3 00 the suppetocrricaonshave ot s et secton S0TGH, 0T, o Tve Ow
B
1 Y. for o0 501, 5, ) crgricaion sppertad roch o el
S
Pt A SttenenofRevenues 3 Expnses, e 1-13
© Pt X lnes G, GeAY,ana 7.
1 o stach siaement Gecrbn how eschorgasiesian 104 9por 8 U chary e
Secion S5 or (5, - .
‘Relationship with Supporied Organization(s}=Thiee Tosts
To e clssfed 5 5 supporicg crganzstan,w crganzaton mus meetcne o Trce SaRTATD (935
Tt 1 -Operes, spenssc o corkelad o0 o mor Sl S0 rgr s, o
Tont 2 “Supeniasar convoled i ornecion WA an of 1t picl spoories oNGAINS, o
T 5. “Opeated i conmechon wil- one e B upoted Somitors

1 Inomaton 1 asiain the “operated. superdsed, o conyokad by rlaicship st 1)
1.4 oy of your goveming oo afcers cctea f ppoied b o uopnes Cves Ono
o1 Gt o s b Tt goen b0 s o s
2 3 1o Secton 1.1 M. Somines 10 1

2 inhoumaton o establen he “suparan o ortaled i soorschon Wi o 1o 7
Do a ity of you goverg borcontof kvl o 180 servoon e govemng (1 Yes (1 Mo
ot f I Sppoed gt e Gescn 20 rOCeS By W s Soverind
Boara & poriad and S 5 1o Secion 1 1 o 9016 i 5.

3 Inermation o estabish 1o “operatd ncornacien i esponsieress et (st 3
e you st fom e s named suppored organzatont) can enorcs avd compol a1 TOves Dwe
macning i ks ‘T 1 Vet Cip RS 100 S b AP0l S EAHENS
i o ot s 3 b copy 1t whken Som £abon Gocmet e 66 5
S s Nar gote e .

"+ Infomation o establen the ateratve “operated n connocion il esporsivenes (e Tost 3)
2 Do the ofcars drecors, vustos, o membes of the suppored ornizators) doctoracortore ] Yes Mo
o o you e, s, o ioes? 1 en. gl 400 roecs documer e, 5 o
e T s

b Do ane o mors members of e gousming body of the suzpored organizatens) akosev syou [ Yes L3 No
fcars, aracios o siess o hld i eooantoices win respuc 0 ot 1 1ea” expie.
0 it dacurataton; 3010 00 45 oo, 1 N 5013 I 6.

Do your offces, decon, o nustos manian 3 cios s contnuous workg rtorstip wis o ) Yes 0 No
. roctos o1 aroos o h st o tahonts 1 Yes” e oA

6 D5 o supporte rganiztris have  sigiicant oce i your vesiment polces o remakng [ Yes Ll No
U O Gt an n curuis O1OCLTS Lo of Yo e o e .- ek
0 o documentaion

o Descrseang provid coies of wrten communications documentog P 103 made e suppened
rgizaions) Mo o ot PPN SCHGS

Fom 1023 e e





OEBPS/hopk_9780470455357_msr_cvt_r1.jpg
oF
FUNDRAISING

A





OEBPS/hopk_9780470455357_oeb_081_r1.gif
PLR/TAM Book Sections Newsletter Issues.
9502009 57 February 1995
9712001 57 June 1997
o702 57 December 1997
20114080 513 June 2001
200128059 57 September 2001
200230005 713 October 2002
200243057 56 December 2002
200443045 816 Jamuary 2005
200533001 51400 November 2005






OEBPS/hopk_9780470455357_oeb_075_r1.gif
United Cancer Council, Inc.v. Commissioner,
5556812

United Nuclear Corporation v. NLRB, § 48

United States t al. v. Toy National Ban et al.,
547

United States v. Alberti, § 4.4

United States v. American Bar Endocemen,
§32,413,51,57,816

United States v. American College of Phys
§57

United States v. Browon Unicersity, §5.19

United States v. Ciccone, App. H

United States v. Kokinda, § 4.3, App. H

United States v. Nobles, App. 1

United State v. O'Brien, § 4.4

United States v. Powel, § 5.6 (5)

United States v. Thomas, § 413

LS. CB Radio Association, No. 1, Ic. .
Commissioner, $§5.7,5.16

us. Security v. Federal Trade Comssion, §5.21

Universal Life Church, . v. United Staes,
§57

Valente v. Larson, § 4.7

Valentine v. Chiestensen, § 4.3

Van Wart v Commissoner, § 5.7

Veterans of Foreign Wars, Department of
Michigan v. Commissioner, $§ 5.2, 5.7

Veteras of Foreign Wars, Department of
Missouri, Ine. v. United Slates, $55.2,

7

Vigilant Hose Company of Emmitshurg v.
United States, §5.7

Village of Schauburg v. Citizens for a
Better Environment, §§ 2.6, 42,43,9.1,
App.G,H,1

Walz v. Tax Commission, §§ 11, 47,63

Ward v. Rock Agains! Racism, § 4.4

Watchtower Bible & Tract Socity of New York v.
Village of Stratton, § 43, App. 1

Wendy L. Parker Relabiltation Foundation, Inc.
. Commissioner, § 32

Whipple v. Commissioner, § 5.7

Wickman v. Firestone, § 43

Willams v. Golden, § 4.6

Wisconsin v. Yoder, § 4.7

Witt, In re, App. G, H

Woodbury v. Commissioner, § 514

World Family Corporation v. Com
5513

WRG Enterprises, Inc. v. Crowell, § 4.3

Wyatt v. Tahoe Forest Hospital District,
§9.10

Yates v. Eatt, App. G
Young v. New Haven Advocate, §4.13

Zippo Mfg. Co. v. Zippo Dot Com, Iuc.,
5413
Zorach . Clausen, §4.7





OEBPS/hopk_9780470455357_oeb_058_r1.gif
ransmocon o)
RN Governarce, Waragemert, 5nd Disclosure Sucions A, B, 74 C roquest Fiaraion sbout poteis ot

roqurca by he Itormal Rov

Coe)

Saciion . Governing Body and Managoment - -
For 0ach Yo" respanse to ines 2-7 below, and for & *No” r05ponsa 10 s §.0r 90 balow, descabe the |
citumsincs, pocus, o changes 1 Schoa O e mscions. !
1o Er e b o ok s o Govriag ey e i
' e e o e mermors it rs et s
2 D ay ot o e, o ko oo v s ator v x4 i e ter s W
ary tver e, o, o, o b omoiyes? 2
3 D oo sl s v rragn o sy ool by o s 8 s
oo, o i 0 7o g cory o) ||
4 Dt cguision by st ot ot g o s e e Fm 380 v s | 4
5Dt ho crgandaon omcomo avre o ey f 8 i G f e it ases? | 5
© s h oganzaion e mrers o sockioaus? - ¢
7 Do th xpnsalon v momb, ackROGE, i e o 7y et oo o e s
oo g bo5/1 B |
s vy anciors o v by bl o sprrs by o, oo, o o puars? [ oL |
8 DI 1o orgaization sonlemporenasusly Gocumen the meetings e or writen actons underaben durie 1| i
ey b e renny |
2 1 v b0 I -
5 e it i ity 0 561 Bl of h eriey Byt =
50 Do 7 capananion hove e cae, archn, o ! ol
' Yo don th st v e ol sy govni e st of s s, | |
i 378 1 s s eSO o it v s o SRS -
10 Wa iy f o o 550 i o el i body r sl AL orions
e S 0 e s - gt o s v o o %0 bol |
11 oyl nectr o, o e e 1 5w . S . wh vt o e o
i argnzabors g s I Vs, Erovd e names and drises n Schodue O ul
Seciion 8. Pacis - -
128 Docs e crgston v v ot of s o Yos® i
i, s o oo, oy s e 10 o sy st i i I
oot cote? T bl
& Doca th rguaton gty an constnty ot a5 el B W 5 e 1 Yoo
freehbtarniiontitreety i .l
13 Dons o g nave e s piy? -
14 Do o rpnrtin v witen docamn: cenion and s picy? [
15 D e o T detreing soroerstnen of b aweg patrs s  roson s o0l b
kpulr i SRy g 23 00 a7 vt 0 S |~ |
o T paninants G20, Bt O, o 197 e e’
1 s e or Ky mpoyesof o ognar?
Dot o et n St O
165 D1t 1h orpnaeion I G 8 0, o P kv s Sk angement
' e ety G 0 a8 |
b Ve e 1 rguiaton dopled gy of o g h organzaion 10 eulte
e e ST onGr s o OBt e 0 S QS
s e S ot e St o

Saction C. Disclosure.

“
®

»

Lt 13 Sttes wit whan 8 copy o i Form 990 roqured o 0 ios
IRC Sacton 6104 roqures n argantion e s For 1023 (o 1024 ¢ applca, 980, id 9901 501613 an)
vaiabefor i inspiction st how you ke iese avalatle. Chock 81 1al 35y

o weneto | anothors wabato L] upon recuest

Descrso i Senedlo O whthe (a1 50, o). h orgaizaion makes s geveriog documerts cofitoftrest
olcy, an el sisements avlabl o bl

Stato fheramo, oryscal e, and eonana numoer o he o Who possessas 1 B0k records of e
organzaion e -

et





OEBPS/hopk_9780470455357_oeb_033_r1.gif
o 13 2008 o - el

Vour Specic Aciviles Corinied] -
1 Do o or it you et cortutons of. o prgery oo otz ciswy 103 11 Yes O e
e, koo gy i L S e, S ok o s
G opats oo, S Sanes. e et o G o D7 Vo
g vai e o cotion, a cordirs ok o e dan o0 8 corrgn,
St 8 o Gon: g3 e oo

100 o or il you parate i  forsig couniryorcouniries? I Ves. anar s 175 ough

120 1o go'o e 13a

' Name e foragn courries and regions wilin th couires n which you oporate,

© Descrie your opuratiors 1 sach cunly nd 19901 n wrich you oparate.

8 Descrie How your oparaters n cach counicy s region T our exsnot puspeses _

138 Do you or il you make grants, oans, or ot Gitrbuiions 1o organizationt]? If Yes,” answer ines.
Sa0 i 3.1 W~ go 1 e Tis

Deser ou o grets, o, o ot ditons oGt ahr oo st pspses,

Do you v it conats Wi o4 f s rGzsions? Y. stach  copy o exch conrsct (1 Yes T No

1y s econt carzaion o etonship et Y 4t 6t ornEaton

e e rocrd you ke it 63pect 0 th grants, s, o ihr i iors you i

Descr your seecion process, ncluing wnelr oy o ary of e folowng:

9D you et an sppteaton form? H~Vas.” it 8 copy of e fom. Ovee e

8 Do you e 3 ran proposa? 1 “Ye,”descrin et e gra prosoes sociiesyour L1 Yes [ No
o S ok S e it o5 OWE I a1 8 s arat s oy o
iposhs for i e et e . ROV 0 B wie 0pts COner 0 i 15
Gt fan. rqures & mal e o3t a7 SEamintn of ho e 208 s L6,
S kncncanes yon Lthoty o WA SRS rosover 1t s 1 e S fnc re.
o agmear o e s

5 Descr your procacres o oxersigh of dutons 1 sssure you 1o resurcos e sed 10
ey s urposee PG wosee Yo 103U Pl o gt o 1 U of

T48 D0 you or il you ke gt ouns, o oths isabutons o oregn organzatons? 1 Yes” TYes Omo
ot i 0 H o 1 o 15
b Provid te e of sach foreqn organzuian, he couniry d e5ons w8 courty n wch
L T sarzsin Sparates, S Gesciod &y 031 ar 1P Yo Fave i o e
e

& Dossany forsign rganaaion et i ins 4 sceapt conotons samshed o aspacc sounry L Yes (1 No
o7 sorc gt N o 1514 Cama QML o SouTras

4 Do your contrbtors kot you have utiate ol 1o vse cotrbutons e 1 1o oty
icraon 1o rposes ot vih your st pposest 1 Ves, Gescioe how o 1oy s
amsior o cmiiors.

& D0 you o i you ke prgrrtinurie s h recntcrganason? N “Yes,” Gescroe rese () Yos. (1 No
s, o reter e e Sbot D 16 sar 1031l LS, 5 an-oro i S
s o Tenal Sevirus G, e Aoy 1o Secmplah (e purpasa 0 Whah e et e
rovsed  arar vart o

Oro

1 Do you o i you use ary sons procacires o ensure tat ye istutions o forcin Tho
Criatons a used n narncs o Yo Tt Prsosest Yo Gescrbe s rocacsos,
nCuig s vt oy your oS - Crmplsc haces b Al oxpas, 6 vrl 3 et

oo v by e g,

o 1023 o o2





OEBPS/hopk_9780470455357_oeb_016_r1.gif
Percentage

of Expense.
Revenue _ Expenses Net toRevenue
New donor acquisition (direct mail)  $ 116,000 ~ $245,000 $ (129,000  211.2%
Donor reneal (direct mail) 3,650,000 249,000 3,601,000 69
Special events 104,000 18,000 86,000 17.3
Capital programs 692000 78000 614000 113
Planned gifts and bequests 481,000 56000 425000 116
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