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            Global Legal Pluralism

            
               We live in a world of legal pluralism, where a single act or actor is potentially regulated by multiple legal or quasi-legal
                  regimes imposed by state, substate, transnational, supranational, and nonstate communities. Navigating these spheres of complex
                  overlapping legal authority is inevitably confusing, and we cannot expect territorial borders to solve all the problems that
                  arise because legal norms inevitably flow across such borders. At the same time, trying to create one universal set of legal
                  rules is also often unsuccessful because the sheer variety of human communities and interests thwarts such efforts.
               

               Instead, we need an alternative jurisprudence, one that seeks to create or preserve spaces for productive interaction among
                  multiple overlapping legal systems by developing procedural mechanisms, institutions, and practices that aim to manage, without
                  eliminating, the legal pluralism we see around us. Such mechanisms, institutions, and practices can help mediate conflicts,
                  and we may find that the added norms, viewpoints, and participants that are included actually produce better decision making,
                  better adherence to those decisions by participants and non-participants alike, and ultimately better real-world outcomes.
                  Global Legal Pluralism provides a broad synthesis across a variety of legal doctrines and academic disciplines and offers a novel conceptualization
                  of law and globalization.
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      Part I Mapping a Hybrid World


   
      
            1 Introduction

            
               We live in a world of multiple overlapping normative communities. For example, I am typing these words in a house in Massachusetts,
                  although I am a resident of Maryland, who works in Washington, DC. Thus, Massachusetts state law may govern some of my activities,
                  while Maryland law or DC law may be relevant to other aspects of my life. And in Massachusetts, Maryland, and DC I am also
                  located within a variety of political sub- divisions, such as towns, cities, counties, wards, neighborhood districts, water
                  regions, and so on, each of which may have normative authority over me. Federal law governs many aspects of my life as well,
                  from the speed limits on the interstate highways to certain environmental standards affecting the air and water, to the individual
                  liberties the U.S. Constitution protects. International law may be the source of additional rights or protections, ranging
                  from standards for trade, technology, and the use of satellites to the frameworks for regulating the environment, consumer
                  product labeling, and the conduct of war. And certainly if I travel abroad or surf Internet sites based overseas or enter
                  into contracts with foreign entities I will run up against international and transnational legal norms.
               

               But these governmental normative communities are just the tip of the iceberg. Nonstate communities may also impose significant
                  normative force. For example, if I think someone is violating the copyright of this book, I may use international arbitration
                  sanctioned by the World Intellectual Property Organization, a nongovernmental entity. If Web searches for my book do not place my Web page high enough
                  on the list, I may need to challenge Google’s search indexing protocols. And I am governed (or at least strongly influenced)
                  by tenure rules at my university, religious rules of my faith (if I am a believer), American Bar Association rules regarding
                  the conduct of law school classrooms, the metrics used by US News & World Report when it ranks law schools, and simply the practices and customs of the academic community of which I am a part. And on and
                  on.
               

               This book seeks to grapple with the complexities of law in a world where a single act or actor is potentially regulated by
                  multiple legal or quasi-legal regimes. Law often operates based on a convenient fiction that nation-states exist in autonomous,
                  territorially distinct spheres and that activities therefore fall under the legal jurisdiction of only one regime at a time.
                  Thus, traditional legal rules have tied jurisdiction to territory: a state could exercise complete authority within its territorial
                  borders and no authority beyond it. In the twentieth century, such rules were loosened, but territorial location remained
                  the principal touchstone for assigning legal authority. Accordingly, if one could spatially ground a dispute, one could most
                  likely determine the legal rule that would apply.
               

               But consider such a system in today’s world. Should the U.S. government be able to sidestep the U.S. Constitution when it
                  houses prisoners in “offshore” detention facilities in Guantánamo Bay or elsewhere around the world? Should spatially distant
                  corporations that create serious local harms be able to escape local legal regulation simply because they are not physically
                  located in the jurisdiction? When the U.S. government seeks to shut down the computer of a hacker located in Russia, does
                  the virus transmitted constitute an act of war or a violation of Russia’s sovereignty? Does it make sense to think that satellite
                  transmissions, online interactions, and complex financial transactions have any territorial locus at all? How can we best
                  understand the complex relationships among international, regional, national, and subnational legal systems? And in a world where nonstate actors such as industry standard-setting bodies, nongovernmental organizations, religious institutions,
                  ethnic groups, terrorist networks, and others exert significant normative pull, can we build a sufficiently capacious understanding
                  of the very idea of jurisdiction to address the incredible array of overlapping authorities that are our daily reality?
               

               Thus, a simple model that looks only to territorial delineations among official state-based legal systems is now simply untenable
                  (if it was ever useful to begin with). Thankfully, debates about globalization have moved beyond the polarizing question of
                  whether the nation-state is dying or not. But one does not need to believe in the death of the nation-state to recognize both
                  that physical location can no longer be the sole criterion for conceptualizing legal authority and that nation-states must
                  work within a framework of multiple overlapping jurisdictional assertions by state, international, and even nonstate communities.
                  Each of these types of overlapping jurisdictional assertions creates a potentially hybrid legal space that is not easily eliminated.
               

               With regard to conflicts between and among states, the growth of global communications technologies, the rise of multinational
                  corporate entities with no significant territorial center of gravity, and the mobility of capital and people across borders
                  mean that many jurisdictions will feel effects of activities around the globe, leading inevitably to multiple assertions of
                  legal authority over the same act, without regard to territorial location. For example, in 2000 a French court asserted jurisdiction
                  over the U.S.-based web portal Yahoo! because French users could download Nazi memorabilia and Holocaust denial material via
                  Yahoo!’s auction sites, in violation of French law.1 Yahoo! argued in response that the French assertion of jurisdiction was impermissibly extraterritorial in scope because Yahoo!,
                  as a U.S. corporation transmitting material uploaded in the United States, was protected by the First Amendment of the U.S. Constitution.2 Yet, the extraterritoriality charge runs in both directions. If France is not able to block the access of French citizens to proscribed material, then the United States will effectively be imposing First
                  Amendment norms on the entire world. And whatever the solution to this problem might be, a territorial analysis will not help
                  because the relevant transaction is both “in” France and not “in” France simultaneously. Cross-border environmental,3 trade,4 intellectual property,5 and tax regulation6 raise similar issues.
               

               The problem of multiple states’ asserting jurisdiction over the same activity is just the beginning, however, because nation-states
                  must also often share legal authority with one or more international and regional courts, tribunals, or regulatory entities.
                  Indeed, the Project on International Courts and Tribunals has identified approximately 125 international institutions, all
                  issuing decisions that have some effect on state legal authority,7 though those decisions are sometimes deemed binding, sometimes merely persuasive, and often fall somewhere between the two.
                  For example, under the North American Free Trade Agreement (NAFTA) and other similar agreements, special panels can pass judgment
                  on whether domestic legal proceedings have provided fair process.8 And though the panels cannot directly review or overturn local rulings, they can levy fines against the federal government
                  signatories of the agreement, thereby undermining the impact of the local judgment.9 Thus, now that a NAFTA tribunal has ruled that the conduct of a Mississippi trial against a Canadian corporation “was so
                  flawed that it constituted a miscarriage of justice amounting to manifest injustice as that expression is understood in international
                  law,”10 it is an open question as to how Mississippi courts will rule in future cases involving foreign defendants.11 Meanwhile, in the realm of human rights, we have seen criminal defendants convicted in state courts in the United States
                  proceed (through their governments) to the International Court of Justice (ICJ) to argue that they were denied the right to
                  contact their consulate, as required by treaty.12 Again, although the ICJ judgments are technically unenforceable in the United States, at least one state court followed the
                  ICJ’s command anyway.13 Meanwhile, outside these more formal adjudicative processes, there are many powerful transnational networks of governmental
                  regulators setting a kind of international policy as a de facto matter over much of the global financial system, among other
                  areas.14

               Finally, nonstate legal (or quasi-legal) norms add to this pluralism of authority. Given increased migration and global communication,
                  it is not surprising that people feel ties to, and act on the basis of affiliations with, multiple communities in addition to their
                  territorial ones. Such communities may be ethnic, religious, or epistemic; transnational, subnational, or international; and
                  the norms asserted by such communities frequently challenge territorially based authority. Indeed, canon law and other religious
                  community norms have long operated in significant overlap with state law. And in the Middle East and elsewhere, conflicts
                  between a personal law tied to religion and a territorial law tied to the nation-state continue to pose constitutional and
                  other challenges.15 Bonds of ethnicity can also create significant normative communities. For example, some commentators advocate regimes that
                  give ethnic minorities limited autonomy within larger nation-states.16 Transnationally, when members of an ethnic diaspora purchase securities issued by their “home” country, one might argue that,
                  regardless of where, territorially, the bonds are purchased, the transactions should be governed by the law of the “homeland.”17 Finally, we see communities of transnational bankers and accountants developing their own regulatory regimes governing trade
                  finance18 or accounting standards,19 as well as the use of modern forms of lex mercatoria20 to govern business relations.21 Such nonstate legal systems often influence (or are incorporated in) state or international regimes.22

               These spheres of complex overlapping legal authority are, not surprisingly, sites of conflict and confusion. In response to
                  this hybrid reality, communities might seek to “solve” such conflicts either by reimposing the primacy of territorially based
                  (and often nation-state-based) authority or by seeking universal harmonization. Thus, on the one hand, communities may try
                  to seal themselves off from outside influence, either by retreating from the rest of the world and becoming more insular (as
                  many religious groups seek to do), by building walls either literal or regulatory to protect the community from outsiders,
                  by taking measures to limit outside influence (U.S. legislation seeking to discipline judges for citing foreign or international
                  law is but one prominent example), or by falling back on territorially based jurisdiction or choice-of-law rules. At the other
                  extreme, we see calls for harmonization of norms, more treaties, the construction of international governing bodies, and the
                  creation of “world law.”
               
I argue that we should be wary of pinning our hopes on legal regimes that rely either on reimposing sovereigntist23 territorial insularity or on striving for universals. Not only are such strategies sometimes normatively undesirable, but
                  more fundamentally they simply will not be successful in many circumstances. As I will address in more detail, the influence
                  and application of foreign norms or foreign decision-making bodies may be useful and productive, but in any event they are
                  inevitable and cannot be willed away by fiat.
               

               Therefore, I suggest an alternative response to legal hybridity: we might deliberately seek to create or preserve spaces for productive interaction among multiple, overlapping legal systems
                     by developing procedural mechanisms, institutions, and practices that aim to manage, without eliminating, the legal pluralism
                     we see around us. Such mechanisms, institutions, and practices can help mediate conflicts by recognizing that multiple communities may legitimately
                  wish to assert their norms over a given act or actor, by seeking ways of reconciling competing norms, and by deferring to
                  alternative approaches if possible. And even when a decision maker cannot defer to an alternative norm (because some assertions
                  of norms are repressive, violent, and/or profoundly illiberal), procedures for managing pluralism can at least require an
                  explanation of why deference is impossible.
               

               The excruciatingly difficult case-by-case questions concerning how much to defer to another normative community and how much
                  to impose the norms of one’s own community are probably impossible to answer definitively. The crucial antecedent point, however,
                  is that although people may never reach agreement on norms, they may at least acquiesce in procedural mechanisms, institutions,
                  or practices that take pluralism seriously, rather than ignoring it through assertions of territorially based power or dissolving
                  it through universalist imperatives. Processes for managing pluralism seek to preserve spaces of opportunity for contestation
                  and local variation. Accordingly, a focus on hybridity may at times be both normatively preferable and more practical precisely
                  because agreement on substantive norms is so difficult. And again, the claim is only that the independent values of pluralism
                  should always be factored into the analysis, not that they should never be trumped by other considerations.
               

               Of course, even if pluralist institutions and processes better reflect the complexity of the world around us, that is not
                  necessarily a reason to adopt them. Yet, we may find that the added norms, viewpoints, and participants produce better decision
                  making, better adherence to those decisions by participants and nonparticipants alike, and ultimately better real-world outcomes.
                  And while this may not always be so, the essential point is that in the design of procedures, institutions, and discursive
                  practices these possible benefits need to be considered.
               

               This alternative jurisprudence I propose is fundamentally both cosmopolitan and pluralist. Thus, I should take a moment at the outset to explain what I mean by both terms. This is particularly important because
                  in political and scholarly discourse these terms are often subject to varying uses, meanings, and connotations.
               

               By cosmopolitan, I mean to invoke a framework recognizing that we are all fundamentally members of multiple communities, both
                  local and global, territorial and epistemic. Unfortunately, many conflate cosmopolitanism with universalism.24 Yet cosmopolitanism does not require a belief in a single global welfare or even a single universal set of governing norms;
                  nor does it necessarily require that global welfare trump state or local welfare. Instead, cosmopolitanism is a useful trope
                  for conceptualizing the current period of interaction across territorial borders precisely because it recognizes that people have multiple affiliations, extending from the local to the global (and many nonterritorial
                  affiliations as well). Thus, cosmopolitanism is emphatically not a model of international citizenship in the sense of international
                  harmonization and standardization, but is instead a recognition of multiple refracted differences where people acknowledge
                  links with the “other” without demanding either assimilation or ostracism.
               

               Pluralism goes even further and recognizes that our conception of law must include more than just officially sanctioned governmental
                  edicts or formal court documents. As discussed previously, many different nonstate communities assert various forms of jurisdiction
                  and impose all kinds of normative demands. Moreover, people often feel themselves to be bound by such entities, regardless
                  of the formal status of those entities. Indeed, legal pluralists have long noted that law does not reside solely in the coercive
                  commands of a sovereign power.25 Rather, law is constantly constructed through the contest of these various norm-generating communities.26 Thus, although “official” norms articulated by sovereign entities obviously count as “law,” such official assertions of prescriptive
                  or adjudicatory jurisdiction are only some of the many ways in which normative commitments arise.
               

               Moreover, legal pluralists have sought to document hybrid legal spaces, where more than one legal, or quasi-legal, regime
                  occupies the same social field.27 Historically, such sites were most prominently associated either with colonialism – where the legal system imposed by empire
                  was layered on top of indigenous legal systems28 – or the study of religion – where, as noted previously, canon law and other spiritual codes have often existed in an uneasy
                  relationship with the state legal system.29Legal pluralists explored the myriad ways that overlapping legal systems interact with each other and observed that the very
                  existence of multiple systems can at times create openings for contestation, resistance, and creative adaptation.30

               In this book, I apply a cosmopolitan pluralist framework to the global arena and argue that this framework is essential if
                  we are to more comprehensively conceptualize a world of hybrid legal spaces. This approach, I realize, is unlikely to be fully
                  satisfying either to committed nation-state sovereigntists or to committed universalists. Indeed, these poles in some ways
                  echo those that Martii Koskenniemi famously identified as the irreconcilable positions inherent in all international legal
                  argument.31 Thus, sovereigntists will object to the idea that nation-states should ever take into account international, transnational,
                  or nonstate norms.32 Universalists, for their part, will chafe at the idea that international norms should ever be subordinated to local practices
                  that may be less liberal or less rights-protecting. And even hard-line pluralists will complain that a view focusing on how
                  official actors respond to hybridity is overly state-centric.
               

               All I can say to such objections is that if a perspective displeases everyone to some extent, it is, for that very reason,
                  also likely to be a perspective that manages hybridity in the only way possible: by forging provisional compromises that fully
                  satisfy no one but may at least generate grudging acquiescence. And, in a world of multiple norms, such provisional compromises
                  may ultimately be the best we can do. In any event, the central argument of this book is that hybridity is a reality we cannot
                  escape, and a pure sovereigntist or universalist position will often be unsustainable as a practical matter. Thus, cosmopolitan
                  pluralism offers both a more accurate descriptive account of the world we live in and a potentially useful alternative approach to the design
                  of procedural mechanisms, institutions, and discursive practices.

               Of course, one thing that a cosmopolitan pluralist approach will not do is provide an authoritative metric for determining which norms should prevail in this messy hybrid world. Nor does it
                  definitively answer the question of who gets to decide. Indeed, pluralism fundamentally challenges both positivist and natural
                  rights–based assumptions that there can ever be a single answer to such questions. For example, as pluralists have documented
                  in the colonial context, the state’s efforts to squelch a nonstate community are likely only to be partial,33 and so the state’s assertion of its own trumping authority is not the end of the debate, but only one gambit in an ongoing
                  normative discourse that has no final resolution. Likewise, there is no external position from which one could make a definitive
                  statement as to who is authorized to make decisions in any given case. Rather, a statement of authority is itself inevitably
                  open to contest. Power disparities matter, of course, and those who wield coercive force may be able to silence competing
                  voices for a time. But even that sort of temporary silencing is rarely the end of the story either. Thus, instead of the unitary
                  answers assumed by both universalism and sovereigntist territorialism, cosmopolitan pluralism provides a “jurisgenerative”
                  model34 that focuses on the creative interventions made by various communities drawing on a variety of normative sources in ongoing
                  political, rhetorical, and legal iterations.35
Certainly individual communities may decide that their norms should trump those of others or that their norms are authoritative.
                  So, for example, a liberal democratic state might decide that certain illiberal community practices are so beyond the pale
                  that they cannot be countenanced, and therefore the state may invoke its authority to stifle those practices. But a cosmopolitan
                  pluralist approach recognizes that such statements of normative commitment and authority are themselves subject to dispute.
                  Accordingly, instead of clinging to the vain hope that unitary claims to authoritative law can ever be definitive, cosmopolitan
                  pluralism recognizes the inevitability (if not always the desirability) of hybridity. Cosmopolitan pluralism is thus not a
                  framework that dictates particular substantive outcomes. It observes that various actors pursue norms, and it studies the
                  interplay, but it does not propose a hierarchy of substantive norms and values.
               

               Nevertheless, while it does not offer substantive norms, a cosmopolitan pluralist approach may favor procedural mechanisms, institutions, and practices that provide opportunities for plural voices. Such procedures can potentially help
                  to channel (or even tame) normative conflict to some degree by bringing multiple actors together into a shared social space.
                  In addition, including multiple voices may lead to better substantive outcomes because such multiplicity provides the possibility
                  for creative alternatives that might otherwise not be heard. This cosmopolitan pluralist commitment can, of course, have strong
                  normative implications because it asks decision makers and institutional designers at least to consider the independent value
                  of pluralism. For example, as discussed in more detail later, we might favor a hybrid domestic-international tribunal over
                  either a fully domestic or a fully international one because it includes a more diverse range of actors, or we might favor
                  complementarity or subsidiarity regimes because they encourage dialogue among multiple jurisdictions, and so on. And we might prefer conflict of law frameworks that recognize the reality of hybridity
                  rather than arbitrarily choosing a single governing legal regime to resolve problems implicating multiple communities. In
                  any event, cosmopolitan pluralism questions whether a single world public order of the sort often contemplated by both nation-state
                  sovereigntists and international law triumphalists is achievable, even assuming it were desirable.
               

               At the same time, mechanisms, institutions, and practices of the sort discussed in this book require actors at least to be
                  willing to take part in a common set of discursive forms. This is not as idealistic as it may at first appear. As Jeremy Waldron
                  has argued, “[t]he difficulties of inter-cultural or religious-secular dialogue are often exaggerated when we talk about the
                  incommensurability of cultural frameworks and the impossibility of conversation without a common conceptual scheme. In fact
                  conversation between members of different cultural and religious communities is seldom a dialogue of the deaf.”36 Nevertheless, it is certainly true that some normative systems deny even this limited goal of mutual dialogue. Such systems
                  would (correctly) recognize the liberal bias within the vision of procedural pluralism I explore here,37 and they may reject the vision on that basis. For example, while abortion rights and antiabortion activists could, despite
                  their differences, be said to share a willingness to engage in a common practice of constitutional adjudication, those bombing
                  abortion clinics are not similarly willing, and accordingly there may not be any way to accommodate such actors even within
                  a more pluralist framework. Likewise, communities that refuse to allow even the participation of particular subgroups, such
                  as women or minorities, may be difficult to include within the cosmopolitan pluralist vision I have in mind. Of course, these
                  groups are undeniably important forces to recognize and take account of as a descriptive matter. But from a normative perspective,
                  an embrace of a cosmopolitan pluralist jurisprudence need not commit one to a worldview free from judgment, where all positions
                  are equivalently embraced. Thus, I argue not necessarily for undifferentiated inclusion, but for a set of procedural mechanisms,
                  institutions, and practices that are more likely to expand the range of voices heard or considered, thereby creating more
                  opportunities to forge a common social space than either sovereigntist territorialism or universalism.38 In that sense, the vision I pursue here is at least partly indebted to the proceduralist vision of Jürgen Habermas39 and can perhaps be embraced or criticized on similar grounds.
               

               Chapter 2 begins by providing several illustrative examples of jurisdictional hybridity, where multiple legal norms of international,
                  state, substate, and nonstate entities may overlap. I also introduce literature on legal pluralism and argue that pluralism
                  provides a helpful framework for understanding a hybrid world where normative assertions of multiple entities – both state
                  and nonstate – compete for primacy.
               

               Chapters 3 and 4 then consider the two most common responses we see in the legal arena to the sort of hybridity described
                  in Chapter 2: sovereigntist territorialism and universalism. While each of these approaches may sometimes be deemed necessary
                  and may sometimes be useful in addressing overlapping norms, I argue that they have serious shortcomings. First, as a normative
                  matter both sovereigntist territorialism and universalism retreat from the potential benefits of cosmopolitan pluralism by
                  limiting the range of norms considered and the range of voices at the table. This may be a problem in and of itself because
                  entertaining plural points of view within a procedural or institutional structure may carry independent benefits of inclusion,
                  diversity, creativity, and dialogue that go beyond the outcome reached. And, of course, the outcome reached may also ultimately be more creative
                  and more effective because of the diversity of input. Second, even if one is dubious about the normative case for cosmopolitan
                  pluralism, I argue that, as a descriptive matter, neither sovereigntist territorialism nor universalism will actually be a
                  fully effective response to a world of legal assertions beyond borders, and therefore a broader and more flexible framework
                  will often be necessary simply to cope with the messy reality of law on the ground.
               

               Chapters 5 and 6 lay out the core principles that undergird a cosmopolitan pluralist approach and then describe a variety
                  of procedural mechanisms, institutional designs, and discursive practices already at play in the world that take such an approach.
                  Although each of these examples can be subjected to criticism on a variety of grounds, they do at least attempt to build structures
                  that seek to manage, without eliminating, pluralism.
               

               Finally, Chapters 7 through 9 address the knotty doctrines known in the United States as conflict of laws, though sometimes
                  referred to elsewhere as private international law. These doctrines attempt to negotiate the interaction of communities by
                  delineating jurisdictional boundaries, determining which communities’ norms should apply to multicommunity disputes, and analyzing
                  the circumstances under which one community might enforce the judgment reached by another community. As such, these doctrines
                  are potentially fundamental areas for employing a cosmopolitan pluralist frame to the legal negotiation of difference. Yet,
                  too often conflict of laws is relegated to a technocratic process of trying to forge rules that will clarify boundaries and
                  render only one community or one set of norms legitimate or dominant. I argue instead that these doctrines should engage interdisciplinary
                  scholars of law and globalization and that they offer a potential site for creative thinking about the interaction of norms.
                  And, although as noted previously my aim throughout the book is to suggest a conceptual approach not to provide doctrinal
                  answers, I do offer a few illustrative examples of how each of these conflicts doctrines might be affected by a cosmopolitan pluralist framework.
               

               One final potential criticism of the book should perhaps be addressed at the outset. In the oft-discussed scholarly divide
                  between “lumpers” and “splitters,”40 I am clearly a “lumper.” That is, I offer here a highly synthetic account that draws ties among a wide variety of different
                  doctrines and lumps together a variety of different scholarly positions into broader categories. As such, I can rightly be
                  criticized for eliding potentially important distinctions and grouping together phenomena or perspectives that are quite different
                  from each other. For example, I treat sovereigntist territorialism as a single perspective, even though it represents a wide
                  variety of positions, some of which focus more on nation-state sovereignty, while others focus more on territorial approaches
                  to conflict of laws, and so on. Yet, despite some obvious problems, I believe lumping nevertheless serves valuable purposes.
                  By grouping together categories of thought and legal doctrines that are traditionally treated as distinct, we may be able
                  to recognize broader patterns, make connections, and identify innovations that might otherwise have been opaque. Most importantly,
                  while splitting is particularly useful for exploring fine distinctions with precision once a paradigm has been established,
                  lumping can help foster the creative imaginings that make new paradigms possible. In any event, while both approaches are
                  valuable and necessary, this book is dedicated to sparking broad-based creative thinking about a world of law beyond borders
                  and therefore lumps concepts together, with all the advantages and disadvantages such an approach entails.
               

               True to that lumping spirit, the book seeks to engage scholars from a wide variety of fields, including those in anthropology,
                  sociology, cultural studies, international relations, and critical geography, as well as legal scholars studying Internet
                  law, international business, trade and finance, public international law, and conflict of laws. I also hope to contribute to ongoing debates about the efficacy of international
                  law, changing structures of sovereignty, and cosmopolitan theory. I argue that rational choice understandings of how international
                  law works or pure theory debates about sovereignty are limited because they focus too heavily on coercive power, thereby deemphasizing
                  the role of rhetorical persuasion, informal articulations of legal norms, changes in legal consciousness, and networks of
                  affiliation that may not possess literal enforcement power. Accordingly, my invocation of “law beyond borders” refers not
                  only to the assertion of norms across territorial borders, but also the fact that legal articulations often function “beyond”
                  the supposed conceptual borders between law on the one hand and political rhetoric on the other.41 And if, as discussed previously, cosmopolitanism is defined not as universalism but as an acknowledgment of multiple affiliation
                  and a call for conversation across difference, then this book also explores law as a crucial potential site for cosmopolitan
                  dialogue.
               

               In all of this discussion, I emphasize a cultural analysis of law, which argues that law both reflects and constructs social
                  reality. This is, of course, not the only way of understanding how law operates. For example, one might think law is simply
                  about constructing simple, easily defined rules that promote efficiency and predictability, regardless of how they reflect
                  social reality. Yet, even if such an impulse is part of the web of rationales underlying legal rules, I believe it does not
                  capture the rich reality of how law operates in relation to social life. Indeed, a simple formalist rule that fails to accord
                  with social reality and lived experience tends to be replaced over time, first by what are known as legal fictions and then
                  by new legal norms. For example, as discussed in more detail in Chapter 3, very clear, simple nineteenth-century jurisdictional
                  rules that depended on physical presence in a territorial location could not cope with the changed social reality wrought
                  by advances in transportation and communications technologies and the resulting shifts in how corporations and governments operated and how people increasingly
                  lived their lives. Accordingly, those jurisdictional rules were altered, first, through somewhat strained judicially created
                  notions of what constitutes “presence” in a location and then by a completely new legal regime for conceptualizing jurisdiction
                  that shifted the focus away from simple physical presence. Thus, I start from the premise that social reality matters in legal
                  discussions and that a more culturally based analytical framework should at least be an important part of our discussions
                  of how to conceptualize law and globalization.

               Ultimately, by studying the many local settings in which the norms of multiple communities – geographical, ethnic, national,
                  and epistemic – become operative, scholars can gain a far more nuanced understanding of the international and transnational
                  legal terrain. This is a world in which claims to coercive power, abstract notions of legitimacy, and arguments about legal
                  authority are only part of an ongoing conversation, not the final determining factors. It is a world where “jurisgenerative”
                  practices proliferate, creating opportunities for contestation and creative adaptation.42 And though we may not like all the norms being articulated at any given moment, it will do no good to ignore them or insist
                  on their lack of authority. In a hybrid world, law is an ongoing process of articulation, adaptation, rearticulation, absorption,
                  resistance, deployment, and on and on. It is a process that never ends, and scholars and policy makers would do well to study
                  the multiplicity and engage in the conversation, rather than impose a top-down framework that cannot help but distort the
                  astonishing variety on the ground.
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            2 A World of Legal Conflicts

            
               Across a variety of doctrinal areas we see normative overlap among international, state, and nonstate entities. This overlap
                  includes instances when two different communities wish to assert jurisdiction to adjudicate a dispute as well as instances
                  when a decision maker in one place is asked to apply the norms of a different community – what is sometimes called jurisdiction
                  to prescribe or (especially in the Anglo-American system) choice of law.
               

               This chapter begins by offering several illustrative examples of these multiple forms of jurisdictional hybridity. And though
                  these are just a very few of the many examples I could have chosen, the sheer range of them suggests that such overlapping
                  relationships among different normative communities are a permanent (and perhaps growing) part of the legal landscape. Accordingly,
                  as will be discussed in subsequent chapters, it will likely be impossible to ignore these hybrid legal spaces or seek to eliminate
                  them by imposition of a single governing norm or a single governing body. Instead, it will be necessary to seek ways of managing,
                  without eliminating, such plural interactions.
               

               Having gestured to this widespread jurisdictional hybridity, I conclude the chapter by arguing that those seeking to understand
                  the multifaceted role of law in an era of globalization1 must take seriously the insights of scholars who focus on legal pluralism. Indeed, I suggest that the pluralism literature could help in developing
                  a more comprehensive framework for conceptualizing the clash of normative communities in the modern world. Using pluralism, we can conceive of a legal system as both autonomous and permeable; outside norms (both
                  state and nonstate) affect the system but do not dominate it fully. Thus, the pluralist framework captures a dialectical and
                  iterative interplay that we see among normative communities in the international system, an interplay that rigidly territorialist
                  or positivist visions of legal authority do not address.
               

            

            Examples of Jurisdictional Hybridity

            
               It would clearly be impossible to map every instance of jurisdictional overlap that exists in today’s world. There are simply
                  too many cases where multiple normative communities may assert dominion over, or seek to have their norms imposed on, a single
                  act or actor. Of course, this sort of intermingling of normative systems is not a new phenomenon, and legal pluralists have
                  for many years studied church-state relations, the interaction of colonial and indigenous legal systems, and so on. Likewise
                  international law has long been interested in areas of overlapping or ill-defined jurisdictional authority. Yet, in a globally
                  interconnected world it is not surprising to see even more instances of this sort of legal hybridity. This section therefore
                  provides just a few illustrative examples, many of which we will return to later in the book. Such examples include conflicts
                  involving the overlapping normative assertions of multiple nation-states, conflicts between nation-state authority and international
                  norms and tribunals, conflicts between nation-state and substate authority in a federal system, and conflicts between state
                  and nonstate normative communities. Each type of conflict will be discussed in turn.
               

               Two problems with these examples (and indeed the book as a whole) must be acknowledged from the outset, however. First, while
                  the thrust of this book is to decenter (though not to dismiss) the nation-state, most of my examples include nation-state
                  authority as at least one of the relevant decision-making entities. Thus, one might think that methodological statism infects
                  even my efforts to move away from state-centered frames.2 This is, in some sense, inevitable in a work that attempts to survey legal doctrines and political mechanisms, many of which
                  remain creatures of the nation-state, at least most of the time. And, as a practical matter, though we could certainly find
                  pluralist mechanisms being used in a variety of nonstate community interactions, there can be no doubt that it is easier to
                  find and document such examples in more official state-based formal contexts. After all, those are the institutions and mechanisms
                  about which there are more likely to be written decisions, scholarly analyses, statutory references, and so on. Nevertheless,
                  although the bias toward more formal institutions will be evident, I continue to believe the framework developed here can
                  be applied far beyond conventional nation-state courts, legislatures, tribunals, and administrative bodies.
               

               Second, and relatedly, many of the examples in this chapter and throughout the book involve courts or other quasi-judicial
                  bodies. This again is largely the result of the practical availability of concrete examples, which are easier to find in written
                  case determinations. Yet, the problem with this bias is both that one tends to forget the variety of pluralist interactions
                  that take place outside the judicial context and, worse, that we come to think of pluralist interactions as a series of discrete
                  one-off transactions rather than an ongoing iterative process among different epistemic communities, both judicial in character
                  and not. Such an ongoing iterative model undoubtedly more accurately reflects the sorts of pluralist interactions I have in
                  mind.
               

               Despite these limitations, I believe that the examples surveyed in this chapter do at least provide a sense of the types of
                  ongoing interactions we need to recognize. And in any event, even if these examples are only the beginning of the analysis,
                  they at least suggest the widespread legal pluralism that is our day-to-day reality, both within and without the court system
                  and within and without the nation-state.
               
State Versus State Conflicts of Norms

               
                  In a world where the effects of activity in one place can easily be felt in a territorially distant location, we should expect
                     conflicts, as multiple nation-states seek to assert jurisdiction over the same act or actor. Such conflicts have often arisen
                     in the past two decades, as the terms “cyberspace” and “globalization” have become buzzwords of a new generation. And it is
                     probably not surprising that the two words have entered the lexicon simultaneously. From its beginning, the Internet heralded
                     a new world order of both interconnection and decentralization,3 while the word “globalization” conjured for many the specter of increasing transnational and supranational governance as
                     well as the growing mobility of persons and capital across geographical boundaries.4 Thus, both terms have reflected a perception that territorial borders might no longer be as significant as they once were.5
On the other hand, nation-state governments have been quick to reassert themselves. For example, there was a heady moment
                     circa 1995 when it seemed as if the rise of cyberspace might cause us to jettison nation-state boundaries altogether. Most
                     famously, David Johnson and David Post argued that cyberspace could not legitimately be governed by territorially based sovereigns
                     and that the online world should create its own legal jurisdiction (or multiple jurisdictions).6 Predictably, nation-states pushed in the opposite direction, passing a slew of laws purporting to regulate almost every conceivable
                     online activity, from gambling7 to chat rooms8 to auction sites,9 and seeking to enforce territorially based rules regarding trademarks,10 contractual relations,11 privacy norms,12 “indecent” content,13 and crime,14 among others.
                  

                  Yet these assertions of national authority have raised many of the legal conundrums regarding nation-state sovereignty, territorial
                     borders, and legal jurisdiction that Johnson and Post predicted.15 For example, if a person posts content online that is legal where it was posted but is illegal in some place where it is
                     viewed, can that person be subject to suit in the far-off location? Is online activity sufficient to make one “present” in
                     a jurisdiction for tax purposes? Is a patchwork of national copyright laws feasible given the ability to transfer digital
                     information around the globe instantaneously? How might national rules regarding the investigation and definition of criminal
                     activity complicate efforts to combat international computer crime? Should the law of trademarks, which historically has permitted
                     two firms to retain the same name as long as they operated in different geographical areas, be expanded to provide an international
                     cause of action regarding the ownership of an easily identifiable domain name? And, if so, should such a system be enforced
                     by national courts (and in which country) or by an international body (and how should such a body be constituted)? And on
                     and on.
                  

                  I have already mentioned the famous Yahoo! case, in which two different countries, France and the United States, claimed jurisdiction over Yahoo! concerning Nazi memorabilia
                     and Holocaust denial material that was illegal in France (where it was downloaded) but protected by the First Amendment in
                     the United States (where it was uploaded). This is not an isolated case. Shortly after the French court ruling, Italy’s highest
                     court, in an appeal of an online defamation case, ruled that Italian courts can assert jurisdiction over foreign-based Websites
                     and shut them down if they do not abide by Italian law.16 The court determined, as in the Yahoo! case, that Italian courts have jurisdiction both when an act or omission has actually been committed on Italian territory
                     and when simply the effects or consequences of an act are felt in Italy. Likewise, Germany’s second-highest court ruled that
                     an Australian Website owner – whose Website questioning the Holocaust is illegal in Germany but not in Australia – could be jailed for violating German speech
                     laws.17 The High Court of Australia similarly ruled that Australian courts could assert jurisdiction over an American publisher for
                     publishing on its Website an article allegedly defaming an Australian citizen,18 and the Court of Appeal of England and Wales ruled that allegedly defamatory materials posted on a U.S.-based Website were
                     nevertheless “published” for purposes of a libel action in the jurisdiction where they were downloaded.19 More recently, a Milan court found three senior Google executives criminally liable for material uploaded by third parties
                     despite the fact that such material would not have created such liability under U.S. law.20 Finally, as will be discussed later in this book, decisions in many Internet domain trademark cases are being decided based
                     on U.S. law despite the fact that the person or entity registering the domain name had minimal or no connection with the United
                     States.21

                  The Internet cases are only one instantiation of legal norms being applied across borders from one nation-state to another.
                     Consider environmental harms, which often ignore territorial boundaries. In Pakootas v. Teck Cominco Metals, Ltd., only one of many possible examples, the State of Washington and members of an Indian tribe sued a Canadian mining company
                     seeking to apply U.S. environmental laws to pollution emitted in Canada but causing harm downstream in the United States.22 Likewise, given the impact of commercial transactions across territorial borders, we should not be surprised to see transnational
                     normative assertions in realms as diverse as antitrust,23 securities regulation,24 intellectual property, corporate law and governance,25 bankruptcy, tax,26 criminal laws,27 civil rights statutes,28 labor standards,29 and so on.
                  

                  Finally, international human rights norms can also be applied transnationally, from one country to another. The most celebrated
                     such case was the effort of Spanish judge Juan Garzón to arrest and try former Chilean ruler Augusto Pinochet in October 1998 for acts of genocide, hostage taking, and torture while Pinochet was Chile’s
                     head of state.30 Although Pinochet claimed immunity, the British House of Lords ruled that Pinochet (who was in England at the time) had no
                     entitlement to immunity for the crimes of which he was accused.31 Pinochet was not ultimately extradited to Spain, but the transnational assertion of jurisdiction did spark efforts to try
                     Pinochet in Chile itself. Likewise, in August 2003 Judge Garzón sought extradition from Argentina of dozens of Argentines
                     for human rights abuses committed under the Argentine military government in the 1970s.32 In addition, Garzón successfully extradited from Mexico a former Argentine navy lieutenant who was accused of murdering hundreds
                     of people.33
In the United States, aliens can bring human rights suits against foreign and U.S. governments and officials under the Alien
                     Tort Statute (ATS),34 which grants original subject matter jurisdiction over “any civil action by an alien for a tort only, committed in violation
                     of the law of nations or a treaty of the United States.”35 Enacted as part of the Judiciary Act of 1789, this statute permits federal courts to hear suits by aliens alleging torture
                     and various other offenses committed by officials of foreign governments.36 ATS suits have been brought for genocide, war crimes, summary execution, disappearance, prolonged arbitrary detention, and
                     cruel, inhuman, or degrading treatment,37 and though the U.S. Supreme Court has cut back the scope of the statute somewhat, it has affirmed the basic principle that
                     such suits are cognizable in federal courts.38 The Torture Victim Protection Act of 1991 (TVPA)39 reinforces and expands the ATS by defining specific causes of action for torture and summary execution and by permitting
                     U.S. citizens as well as aliens to bring suit.40 Successful suits have been brought under these statutes against various members of the Guatemalan military,41 the estate of former Philippine leader Ferdinand Marcos,42 and Serbian leader Radovan Karadži[image: ].43 Although all of these are civil cases, and many of the monetary judgments issued may never actually be paid, the suits have
                     strong symbolic and emotional value to the victims – they may deter potential defendants from entering U.S. territory, and
                     they reinforce the principle of universal, or at least transnational, jurisdiction.44

                  International human rights suits against former and current governmental officials have been brought in courts outside the
                     United States as well, even beyond the Garzón cases described earlier. For example, Hissene Habré, former leader of Chad,
                     was indicted in Belgium for human rights abuses committed during his rule. This prosecution put pressure on the government
                     of Senegal, where Habré lived in exile, and in 2008 the National Assembly of Senegal voted to amend the constitution to clear
                     the way for Habré to be prosecuted there. Thus, we can see that even in cases where transnational prosecutions do not go forward,
                     they can have real impact on the ground.
                  

                  Finally, although some might not consider it truly transnational, in multiethnic regions with multiple legal systems – such
                     as Kosovo or Cyprus – we may see the need for courts to interact even when the different ethnic groups do not actually recognize
                     each other’s autonomy. And, as with the other examples earlier, delineating spheres of authority based on geographical borders
                     cannot capture the reality of how law actually operates.
                  

               

               State Versus International Conflicts of Norms

               
                  As noted in the Introduction, there are now well over a hundred international tribunals of various sorts operating around
                     the world. The jurisdictional assertions of these tribunals inevitably create interactions with nation-state legal authority. Some – such
                     as the World Trade Organization – are designed principally as forums for state-to-state adjudication, whereas others – such
                     as the international courts established to try those accused of gross abuses in the former Yugoslavia and in Rwanda – adjudicate
                     individual cases. In all instances, however, these tribunals offer an additional set of norms that may compete with those
                     of state communities.
                  

                  Perhaps the most controversial international tribunal in operation is the International Criminal Court (ICC), which came into
                     being in 2002 after sixty countries ratified the international statute governing its creation. While the idea of international
                     criminal justice sounds expansive, the court’s jurisdiction is limited by the principle of complementarity, under which the
                     ICC can only take cases if the local jurisdiction of the defendant is “unwilling or unable to prosecute.” As of this writing,
                     prosecutorial activity has commenced with regard to potential crimes in Uganda, the Democratic Republic of Congo, the Central
                     African Republic, Sudan, and Kenya.
                  

                  Another prominent tribunal, the International Court of Justice (ICJ), wades into disputes among nation-states, though its
                     rulings may have impact on various entities within a nation-state. One well-known example – already touched upon in the Introduction
                     and discussed in more detail later – concerns the role of the court in adjudicating the Vienna Convention on Consular Relations,
                     an international agreement that, among other things, requires a signatory state to provide consular notification if it arrests
                     a foreign national. The idea is that when foreign citizens are arrested, those citizens should be able to consult their own
                     consulate in order to get help with their defense. Because many states within the United States were not providing such notification,
                     Mexico brought a suit against the United States before the ICJ, which in turn ordered courts in the United States to conduct
                     hearings to determine whether those convicted without receiving such consular assistance should be retried. This ICJ judgment
                     unleashed years of wrangling over the degree to which states within the United States should be deemed bound by the ruling. Similar questions arise with regard to tribunals formed under regional agreements, such as the North American
                     Free Trade Agreement. As noted in the Introduction, special panels created under such agreements can pass judgment on whether
                     domestic legal proceedings have provided fair process.
                  

                  In these examples, we see that the international forums can provide a source of alternative norms that people then use as
                     leverage in their local settings. This can happen through a variety of processes. Thus, we may see cases brought internationally
                     – as in the ICJ and NAFTA examples – or a case may be brought domestically but explicitly reference international norms. Indeed,
                     there are numerous examples of communities invoking international or regional human rights regimes to pressure their own courts
                     or government to institute reforms, and some of these will be discussed later in the book.
                  

                  Sometimes the overlap between the international and the national can actually be incorporated in formal judicial bodies themselves.
                     For example, after atrocities in Kosovo, East Timor, Sierra Leone, and Cambodia, hybrid courts were established to try those
                     accused of committing abuses. These courts combined international and local prosecutors and judges in an effort to make the
                     courts more integrated within their societies while still insulating them from claims of factional bias.
                  

                  Finally, there is, of course, the European Union, which has probably gone the furthest in attempting to integrate nation-states
                     within a larger international polity. And Europe’s two most significant judicial bodies, the European Court of Justice and
                     the European Court of Human Rights, have therefore become central players in the complicated dance between European norms
                     and the customs, laws, and court rulings of member states.
                  

               

               Nation-State Versus Substate Conflicts of Norms

               
                  In federal systems such as the United States of America, yet more jurisdictional complexity is added because regional entities
                     – states or provinces – also assert normative authority that may overlap with and compete with that of the national government. Indeed, the tensions of federalism have been one of the most enduring facets
                     of American political life since the founding of the country. In recent years, these federalism tensions have tended to arise
                     most frequently in relation to three major issues: environmental regulation, foreign affairs, and immigration.
                  

                  With regard to environmental regulation, many states responded to sluggish federal environmental enforcement by the Environmental
                     Protection Agency (EPA) during the George W. Bush administration by taking a proactive stance. For example, in Massachusetts v. EPA, twelve states, three cities, a U.S. territory, and thirteen nongovernmental organizations successfully sued to force the
                     EPA to pursue regulation of greenhouse gases under the federal Clean Air Act (or at least provide a better justification for
                     not doing so).45 Similarly, the State of California in 2003 adopted statewide emissions standards for vehicles that were stricter than the
                     then-prevailing federal requirements,46 and many other states subsequently signed on to the more forceful California rules.47 The EPA attempted to block these efforts,48 with then-EPA administrator Stephen Johnson explaining that it was important to have uniform national standards, “not a confusing
                     patchwork of state rules.”49 Nevertheless, the states responded by pursuing litigation50 and congressional action,51 and ultimately the Obama administration embraced the California standards.52 Thus, we see the dynamic relationship among these lawmaking entities creating an iterative process of interaction, contestation,
                     and change.
                  

                  Turning to foreign affairs, the U.S. Supreme Court has sought to impose a doctrine of foreign affairs preemption to block
                     efforts by states to weigh in on policy judgments that might have some impact beyond the borders of the country.53 For example, in Crosby v. National Foreign Trade Council, the Court prohibited Massachusetts from disinvesting in Burma to protest the use in that country of forced labor to produce
                     export merchandise.54 According to the Court, the state law interfered with the exclusive power of the federal government to make such foreign policy decisions. Using this same doctrine, the Court
                     in American Insurance Association v. Garamendi blocked a California law merely requiring insurance companies doing business in California to disclose any business activities
                     in Europe during the Nazi Holocaust.55 Indeed, here the Court went even further because, unlike in Crosby, there was no national legislation addressing the question of whether to impose sanctions against companies that had done
                     business in Germany during the Holocaust. Nevertheless, the Court relied on executive branch representations that California’s
                     legislation would affect settlement efforts with these companies on behalf of Holocaust survivors.56 Using the same logic, a federal district court struck down an Illinois statute divesting from Sudan to protest atrocities
                     in Darfur.57

                  Predictably, these efforts to impose national uniformity and clamp down on state norms have created a backlash. Most recently,
                     in response to rulings like the one in Illinois, localities and states pressed Congress to help insulate local divestment
                     programs from preemption attacks. The result of these efforts was the Sudan Accountability and Divestment Act.58 As will be discussed in Chapter 6, this statute formalizes a dialectical interaction between the federal and state government
                     by permitting localities to divest, but only if they comply with a series of federally imposed procedural and substantive
                     mandates.59
Finally, the federal government has also asserted the exclusive right to conduct foreign affairs as a rationale to block state
                     laws regarding immigration enforcement. Here, the principal area of high profile activity in recent years has been in Arizona.
                     The state legislature has enacted two different immigration statutes,60 both of which have been challenged in federal court on preemption grounds.61 As of this writing, the outcome of both cases remains in doubt, but these heated federalist clashes and the extraordinary
                     national publicity such clashes create surely suggest that the spheres of normative authority between nation-state and substate
                     remain fiercely contested and perhaps forever uncertain.
                  

               

               State Versus Nonstate Conflicts of Norms

               
                  The range of nonstate norm-generating communities is so vast as to be almost impossible even to summarize. From religious
                     institutions to industry standard-setting bodies to not-for-profit accreditation entities to arbitral panels to university
                     tenure committees to codes promulgated within ethnic enclaves to self-regulation regimes in semiautonomous communities, the sites of nonstate lawmaking are truly everywhere. And the interaction of formal state law with such nonstate
                     lawmaking has always been a complicated dance, reminiscent of the way “high” composers from Mozart to Gershwin have incorporated
                     and transformed more vernacular musical styles, while folk music persisted as an alternative to high art forms.62

                  In places where the state is weak or nonexistent, these nonstate lawmaking communities tend to have great power, of course.63 One need only look at ethnic clans in Afghanistan or the warlords operating in Darfur to see how strong these forces can
                     be. Yet, even in areas with well-developed formal governmental institutions, nonstate norms still create areas of resistance
                     to, or semiautonomous pockets within, state law. Such quasi-legal regimes could be as mundane as placing a chair in a parking
                     space after it has been cleared of snow to mark it as temporarily “owned” by the shoveler.64 Or they can form the fundamental rules of an industry, as when cattle ranchers65 or jewelry merchants66 develop complex self-governing frameworks to try to instill cooperative behavior, or when industry standards become the de
                     facto rule for a particular sector.67 Such self-governance often includes significant enforcement clout (from gossip to public humiliation to ostracism) that is separate from governmental authority.
                  

                  Sometimes, nonstate norms create forceful obligations in and of themselves and even “harden” into formal law. For example,
                     as Janet Koven Levit has noted in the context of transnational trade finance, rules embodied in various informal standards,
                     procedures, and agreements that bind banks and credit agencies have the force of law even without any official governmental
                     involvement.68 In addition, she points out that more formal lawmaking institutions such as the World Trade Organization have, over time,
                     appropriated these norms into their official legal instruments.69

                  Other times, the nonstate regime seeks out space for autonomy within the larger state framework. Thus, as discussed in Chapter
                     8, a Christian university might seek to ban interracial dating as an interpretation of scriptural law in conflict with federal
                     constitutional law.70 Likewise, a religious ritual using peyote may run afoul of state laws of general application banning the use of controlled
                     substances.71

                  Finally, nonstate norms can simply run on a parallel track to state law, as when arbitral bodies issue binding decisions that
                     are generally not within the purview of state-based courts. Likewise, Sharia courts have operated within limited spheres inside
                     nonreligious, state-based legal systems.72 And corporate codes of conduct promulgated by entities such as the Forest Stewardship Council can at times “regulate” behavior more effectively than a top-down state sanction because
                     the threat of consumer mobilization may be more effective than the possibility of state-based enforcement.73

                  In short, state and nonstate legal and quasi-legal systems are always jostling with each other, providing yet more areas of
                     overlapping authority and jurisdictional hybridity. And while this brief summary only barely scratches the surface, it suffices
                     to indicate just how messy and complex our hybrid legal world really is. Moreover, only by taking seriously the principles
                     of legal pluralism can we even begin to conceptualize in any comprehensive way this multifaceted world of legal conflict or
                     develop schemes to manage the hybrid legal spaces that result. Accordingly, we now turn to the scholarly literature on legal
                     pluralism and the ways in which that literature may be helpful in crafting a framework that will help us develop a jurisprudence
                     for the hybrid world we inhabit.
                  

               

            

            Legal Pluralism and Global Legal Interactions

            
               So, if it is true that we live in a world where a single act or actor is always potentially regulated by multiple legal or
                  quasi-legal regimes, how should law respond? In some sense, both lawyers and legal academics, faced with this obvious reality,
                  fall victim to what is sometimes called the “streetlight effect,” named after the old joke in which a police officer sees
                  a drunk man searching in vain under a streetlight for his keys and asks whether he is sure he lost them there. The drunk replies,
                  no, he lost them across the street. The officer, incredulous, asks then why he is searching here, and the drunk replies, “the
                  light is so much brighter here.” Likewise, I think we all know, on some level, that jurisdictional hybridity is a reality,
                  and accordingly our assumptions that nation-states exist in autonomous, territorially distinct spheres and that activities therefore fall under the jurisdiction of only one legal regime at a time
                  do not begin to describe the world we encounter now, let alone the one that is emerging. And yet the light is so much brighter
                  in this fictional world of discrete sovereignties. Accordingly, we would rather search for answers there than look for new
                  paradigms in the far more shadowy world in which we actually live.74

               Nevertheless, those seeking to understand the multifaceted role of law in an era of globalization need to look for alternative
                  models. In that regard, we should take seriously the insights of legal pluralism because such insights will help open the
                  door to a much more nuanced conceptualization of how legal norms are articulated and disseminated in a hybrid world. In general,
                  theorists of pluralism start from the premise that people belong to (or feel affiliated with) multiple groups and understand
                  themselves to be bound by the norms of these multiple groups.75 Such groups can, as noted previously, include familiar political affiliations, such as nation-states, counties, towns, and
                  so on. But many community affiliations, such as those held by transnational or subnational ethnic groups, religious institutions,
                  trade organizations, unions, online social media groups, terrorist networks, and myriad other “norm-generating communities,”76 may at various times exert tremendous power over our actions even though they are not part of an “official” state-based system.
                  Indeed, as scholars of legal pluralism have long noted, “not all the phenomena related to law and not all that are lawlike
                  have their source in government.”77
Just as importantly, legal pluralists have studied those situations in which two or more state and nonstate normative systems
                  occupy the same social field and must negotiate the resulting hybrid legal space. Historically, anthropologically oriented
                  legal pluralists focused on the overlapping normative systems created during the process of colonization.78 Early twentieth-century studies of indigenous law among tribes and villages in colonized societies noted the simultaneous
                  existence of both local law and European law.79 Indeed, British colonial law actually incorporated Hindu, Muslim, and Christian personal law in its administrative framework.80 This early pluralist scholarship focused on the hierarchical coexistence of what were imagined to be quite separate legal
                  systems, layered one on top of the other. Thus, for example, when Leopold Pospisil documented the way in which Kapauku Papuans
                  responded to the imposition of Dutch law, it was relatively easy to differentiate the two legal fields since Dutch law and
                  Kapauku law were quite distinct.81 As a result, Pospisil could readily identify the degree of penetration of Dutch law, both those areas in which the Kapauku
                  had appropriated and transformed Dutch law and those areas in which negotiations between the two legal systems were part of
                  a broader political struggle.82 Despite the somewhat reductionist cast of the model, these pioneering studies established the key insights of legal pluralism:
                  a recognition that multiple normative orders exist and a focus on the dialectical interaction between and among these normative orders.83

               In the 1970s and 1980s, anthropological scholars of pluralism complicated the picture in three significant ways. First, they
                  questioned the hierarchical model of one legal system simply dominating the other and instead argued that systems are often
                  semiautonomous, operating within the framework of other legal fields, but not entirely governed by them.84 As Sally Engle Merry recounts, this was an extraordinarily powerful conceptual move because it placed “at the center of investigation
                  the relationship between the official legal system and other forms of ordering that connect with but are in some ways separate
                  from and dependent on it.”85 Second, scholars began to conceptualize the interaction between legal systems as bidirectional, with each influencing (and
                  helping to constitute) the other.86 This was a distinct shift from the early studies, which had tended only to investigate ways in which state law penetrated
                  and changed indigenous systems and not the other way around. Third, scholars defined the idea of a “legal system” sufficiently
                  broadly to include many types of nonofficial normative ordering and therefore argued that such legal subgroups operate not
                  just in colonial societies, but in advanced industrialized settings as well.87

               Of course, finding nonstate forms of normative ordering is sometimes more difficult outside the colonial context because there
                  is no obvious indigenous system, and the less formal ordering structures tend to “blend more readily into the landscape.”88 Thus, pluralists argued that, in order to see nonstate law, scholars would first need to reject what John Griffiths called “the ideology of legal centralism,” the exclusive positivist focus on state law and its system of lawyers,
                  courts, and prisons.89 Instead, pluralists turned to documenting “forms of social regulation that draw on the symbols of the law, to a greater or
                  lesser extent, but that operate in its shadows, its parking lots, and even down the street in mediation offices.”90

               Meanwhile, scholars drawing more from political theory than anthropology have long focused on the fact that, prior to the
                  rise of the state system, much lawmaking took place in autonomous institutions and within smaller units such as cities and
                  guilds, while large geographic areas were left largely unregulated.91 And, like the anthropologists, they have observed a whole range of nonstate lawmaking even in modern nation-states: in tribal
                  or ethnic enclaves,92 religious organizations,93 corporate bylaws, social customs,94 private regulatory bodies, and a wide variety of groups, associations, and nonstate institutions.95 For example, in England bodies such as the church, the stock exchange, the legal profession, the insurance market, and even the Jockey Club opted
                  for forms of self-regulation that included machinery for arbitrating disputes among their own members.96 Moreover, “private, closely knit, homogeneous micro-societies can create their own norms that at times trump state law and
                  at other times fill lacunae in state regulation but nonetheless operate autonomously.”97 Finally, such scholars have sometimes focused on religious communities and their ongoing tensions with state authorities.98

               More recently, a new group of legal pluralists has emerged under the rubric of social norms theory. Interestingly, these scholars
                  rarely refer to the anthropologists and political theorists who have long explored pluralism, perhaps because social norms
                  theory has emerged as a branch of behavioral law and economics. The study of social norms, in its most capacious formulation,
                  focuses on the variety of “rules and standards that impose limits on acceptable behavior.”99 Such social norms “may be the product of custom and usage, organizational affiliations, consensual undertakings and individual
                  conscience.”100 In addition, “norm entrepreneurs,” defined as individuals or groups who try to influence popular opinion in order to inculcate
                  a social norm, may consciously try to mobilize social pressure to sustain or create social norms.101 And while some pluralists think that this broader category of social norms dilutes legal pluralism’s historic focus on more stable religious, ethnic, or tribal groupings,102 social norms theory has the benefit of theorizing larger transnational communities that may be based on long-term rhetorical
                  persuasion rather than face-to-face interaction.103 Indeed, social norms theory tends to emphasize processes whereby norms are internalized through guilt, self-bereavement,
                  a sense of duty, and a desire for esteem, or simply by slowly altering categories of thought and the set of taken-for-granted
                  ideas that constitute one’s sense of “the way things are.”104

               Those who study international public and private law have not, historically, paid much attention either to legal pluralism
                  or to social norms theory. This is because the emphasis traditionally has been on state-to-state relations. Indeed, international
                  law has historically emphasized bilateral and multilateral treaties between and among states, the activities of the United
                  Nations, the pronouncements of international tribunals, and (somewhat more controversially) the norms that states had obeyed long enough that such norms could be deemed customary.105 This was a legal universe with two guiding principles. First, law was deemed to reside only in the acts of official, state-sanctioned
                  entities. Second, law was seen as an exclusive function of state sovereignty.106
As with the strict nineteenth-century territorial rules for jurisdiction, however, both of these sovereigntist principles
                  have eroded over time. The rise of a conception of international human rights in the post–World War II era transformed individuals
                  into international law stakeholders, possessing their own entitlements against the state.107 But even apart from individual empowerment, scholars have more recently come to recognize the myriad ways in which the prerogatives
                  of nation-states are cabined by transnational and international actors. Whereas F. A. Mann could confidently state in 1984
                  that “laws extend so far as, but no further than the sovereignty of the State which puts them into force,”108 many international law scholars have, at least since the end of the cold war, argued that such a narrow view of how law operates
                  transnationally is inadequate. Thus, the past twenty years have seen increasing attention to the important – though sometimes
                  inchoate – processes of international norm development.109 Such processes inevitably lead scholars to consider overlapping transnational jurisdictional assertions by nation-states,
                  as well as norms articulated by international bodies, nongovernmental organizations (NGOs), multinational corporations and
                  industry groups, indigenous communities, transnational terrorists, networks of activists, and so on.
               
Yet, while international law scholars are increasingly emphasizing the importance of these overlapping legal and quasi-legal
                  communities, there has been surprisingly little attention paid to the pluralism literature.110 This is a shame, because this literature could help international law find a more comprehensive framework for conceptualizing
                  the clash of normative communities in the modern world. Consider, for example, Sally Falk Moore’s idea of the “semiautonomous
                  social field,” which she describes as one that
               

               
                  


                     
                        can generate rules and customs and symbols internally, but that … is also vulnerable to rules and decisions and other forces
                           emanating from the larger world by which it is surrounded. The semi-autonomous social field has rule-making capacities, and
                           the means to induce or coerce compliance; but it is simultaneously set in a larger social matrix which can, and does, affect
                           and invade it, sometimes at the invitation of persons inside it, sometimes at its own instance.111

                     

                  

Notice that, following Moore’s idea, we can conceive of a legal system as both autonomous and permeable; outside norms affect
                  the system but do not dominate it fully. The framework thus captures a dialectical and iterative interplay that we see among
                  normative communities in the international system, an interplay that rigidly territorialist or positivist visions of legal
                  authority do not address.
               

               Even more fundamentally, legal pluralists have observed ways in which state law and other normative orders mutually constitute
                  each other. Thus, for example, the family and its legal order are obviously shaped by the state, but the state in turn is
                  shaped by the family and its legal order because each is part of the other.112 And though pluralists were historically thinking of the state’s relationship to internal nonstate law within its borders, the framework is equally
                  cogent in studying external dialectical interactions both with other states and with various international or transnational
                  legal communities. Indeed, recent international law scholarship emphasizes ways in which states are changed simply by the
                  fact that they are part of an international network of states.113 Such an insight echoes pluralism’s co-constitutive approach.
               

               In addition, pluralism offers possibilities for thinking about spaces of resistance to state law. Indeed, by recognizing at
                  least the semiautonomy of conflicting legal orders, pluralism necessarily examines limits to the ideological power of state
                  legal pronouncements. Pluralists do not deny the significance of state law and coercive power, of course, but they do try
                  to identify places where state law does not penetrate or penetrates only partially, and where alternative forms of ordering
                  persist to provide opportunities for resistance, contestation, and alternative vision. Such an approach encourages international
                  law scholars to treat the multiple sites of normative authority in the global legal system as a set of inevitable interactions
                  to be managed, not as a “problem” to be “solved.” And again, though pluralists historically looked only at nonstate alternatives
                  to state power, the international law context adds state-to-state relations and their overlapping jurisdictional assertions
                  to the mix, providing yet another set of possible alternative normative communities to the web of pluralist interactions.
               

               Finally, pluralism frees scholars from needing an essentialist definition of “law.” For example, with legal pluralism as our
                  analytical frame, we can get beyond the endless debates both about whether international law is law at all and whether it
                  has any real effect. Indeed, the whole debate about law versus nonlaw is largely irrelevant in a pluralism context because
                  the key questions involve the normative commitments of a community and the interactions among normative orders that give rise
                  to such commitments, not their formal status. Thus, we can resist positivist reductionism and set nation-state law within
                  a broader context.114 Moreover, an emphasis on social norms allows us more readily to see how it is that nonstate legal norms can have significant
                  impact in the world. After all, if a statement of norms is ultimately internalized by a population, that statement will have
                  important binding force, often even more so than a formal law backed by state sanction.115 Accordingly, by taking pluralism seriously we will more easily see the way in which the contest over norms creates legitimacy
                  over time, and we can put to rest the idea that norms not associated with nation-states necessarily lack significance.116 Indeed, legal pluralists refuse to focus solely on who has the formal authority to articulate norms or the coercive power
                  to enforce them. Instead, they aim to study empirically which statements of authority tend to be treated as binding in actual practice and by whom.
               

               Of course, there are differences among forms of ordering, particularly given that some legal norms have coercive power behind
                  them and some do not.117 And, obviously, disparities in political and economic power strongly affect how much influence any particular normative community
                  is likely to have. But even those differences are not completely determinative. After all, even if formal legal institutions
                  have a near-monopoly on legitimate use of force (at least in many places), there are many other forms of effective coercion
                  and inducement wielded by nonstate actors.118 In addition, official legal norms that are contrary to prevailing customary or community norms will often have little or
                  no real world effect, at least without the willingness (or capability) of coercive bodies to exercise sustained force to impose
                  such norms. Thus, obedience to norms frequently reflects sociopolitical reality more than the status of those norms as “law.”
                  As a result, “[d]efining the essence of law or custom is less valuable than situating these concepts in particular sets of
                  relations between particular legal orders in particular historical contexts.”119

               In any event, the important point is that scholars studying the global legal scene need not rehash long and ultimately fruitless
                  debates (both in philosophy120 and in anthropology121) about what constitutes law and can instead take a nonessentialist position: treating as law that which people view as law.122 This formulation turns the what-is-law question into a descriptive inquiry concerning which social norms are recognized as
                  authoritative sources of obligation and by whom.123 Indeed, the question of what constitutes law is itself revealed as a terrain of contestation among multiple actors.124 Thus, pluralists understand that state law never fully stamps out the alternative normative universes that exist. And so
                  in the end there can be no effective retreat from hybridity. Accordingly, instead of insisting on a single set of authoritative
                  norms, we can direct our attention to a more comprehensive investigation of how best to mediate the hybrid spaces where normative
                  systems and communities overlap and clash. It is to that question that we now turn.
               

            

            
               
                  1 Of course, the idea of an “era of globalization” is contested. Indeed, the vast debates concerning globalization’s meaning,
                     its importance, and even its existence could fill many volumes. For purposes of this book, I do not attempt to articulate
                     a single definition because part of the premise of law and globalization is that multiple definitions and meanings for globalization
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